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LETTER OF TRANSMITTAL 


Marcw 1, 1958. 
To Members of Subcommittee No. 5 of the Committee on the Judiciary: 


Testimony taken before the subcommittee during the 84th Congress 
revealed the need for a reappraisal of Federal legislation prohibiting 
conflicts of interest in Government employment. In recent years, 
these laws have been repeatedly criticized, both in and out of Con- 
gress, as confused and inadequate. They should be revised, simpli- 
fied, and coordinated in order more effectively to prevent unethical 
practices, while at the same time preserving the dignity of Govern- 
ment service and maintaining its attractiveness to competent men 
and women. 

With the objective of obtaining an informed analysis of existing 
conflict of interest and related laws, I have requested the staff of the 
subcommittee to prepare a report on Federal Conflict of Interest 
Legislation. Parts I and II of that report, dealing with the conflict 
of interest statutes and the related provisions of the Criminal Code 
prohibiting bribery, are transmitted herewith. 

I hope that the material which the staff has prepared will prove 
interesting and useful to members of the subcommittee. It is under- 
stood that any conclusions or recommendations contained in the staff 
report do not necessarily embody the views of the subcommittee or 
any of its members. 

EMANUEL CELLER, Chairman. 
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FEDERAL CONFLICT OF INTEREST LEGISLATION 





INTRODUCTION 


Conflict of interest in Federal Government employment has long 
engaged the attention of legislators, political scientists, and lawyers. 
The term “conflict of interest’’ traces its origin and content from the 
oft-quoted Biblical maxim that a man cannot serve two masters 
through common-law rules governing the relations of master and 
servant, principal and agent, fiduciary and beneficiary, and attorney 
and client. Applied to Government employment, it expresses no 
more than the universally acknowledged, but ill-defined proposition 
that there are activities and interests, occupying an area between 
bribery and graft, on the one hand, and innocent or trivial association 
with suitors for Government favor, on the other, which are inconsist- 
ent with holding a Government job and which employees of the United 
States must, in decency, forego. 

Importance of this proposition is underlined by the farflung activ- 
ities of present-day Government in purchase, sale, adjudication, and 
legislation, which require the utmost integrity of several million Fed- 
eral employ ees, who themselves also comprise an ever increasingly 
significant segment of the society in whose interest the Government 
operates. Here, the Biblical maxim that a man cannot serve two 
masters provides only the vaguest aspiration and guide. Every Fed- 
eral employee serves not one but many masters. He is allied with a 
whole complex of interests and groups, which may conflict among 
themselves. His loyalty to his family, his church, his lodge, his trade 
association or union, his veterans’ organization, and his political party 
do not per se disqualify him for service to his Government. Nor does 
conflict of interest sterilize the Federal employee in his direct dealings 
with the Government. Like any other citizen, he is free to protest 
his tax bill, and to prosecute his own claims against the United States. 

Manifestly, the principle proscribing conflicts of interests is aimed 
not at these normal multiple allegiances of employee-citizens or at 
direct controversies between them and their employer-Government, 
but only at such activities as will impair the integrity of the Federal 
service and deprive the Government of the full performance for which 
it has bargained. Such activities include alinement with antagonists 
of the Government in matters in which the employee performs service, 
or enjoys prestige or confidence by virtue of his office; assumption of 
obligation or loyalty to persons dealing with the Government, which 
may affect performance of duty; and taking, or making available to 
others, advantage of information, prestige, or influence which comes 
to him by virtue of office, as it were, in trust. Within reasonable 
limits, also, the importance of public confidence in the integrity of the 
Federal service justifies the requirement that the Federal employee 
shall avoid the appearance of evil, as well as evil itself. 
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To effectuate the foregoing principles, Congress has, over the past 
century, enacted a number of disparate legislative prohibitions. Far 
from presenting a coordinated code, however, these statutes seem 
rather to reflect the ebb and flow of public indignation. In periods 
following the cessation of war or emergency, Congress has tended to 
legislate | restraints on excesses disclosed by investigations. In periods 
of national stress, on the other hand, it has tended to carve out excep- 
tions and exemptions from the conflict-of-interest statutes, in apparent 
response to the thesis that to insist upon strict accountability between 
a citizen and his employer-Government might deter the able from 
accepting public office and thus impair the national effort. In 
consequence, existing conflict-of-interest law comprises overlapping, 
inconsistent, and incomplete provisions,' which not only differ among 
themselves with respect to the classes of persons covered, but are also 
subject to numerous general and special exemptions.” These exemp- 
tions, in turn, often contain their own limitations on exempted 
conduct. Despite the importance of the subject, which today affects 
millions of Americans directly, there has been little judicial interpreta- 
tion of the conflict-of-interest statutes, and almost no such interpre- 
tation of the exemptions and their scope. All this makes existing 
laws extremely difficult to construe. 

In addition to this sketchy body of statute law, many Federal 
agencies have issued regulations for the guidance of their own em- 
ployees. are potential value of such individualized agency codes 
lies in their flexibility and their capacity to mold requirements to 
conditions peculiar to particular employments. Certainly, the 
ethical imperatives governing contracting officers, quasi-judicial 
officers, and confidential professional employees differ m degree, if 
not in kind, from those applicable to custodians and clerks. Never- 
theless, there seems room for some centrally coordinated code. Exist- 
ing agency manuals differ widely among themselves; some establish 
standards of conduct in areas not covered by the conflict of interest 
statutes, others merely quote, paraphrase, or refer to the enactments. 

With respect to government attorneys, a further and final source of 
the law of conflict of interest is provided by the Canons of Ethics of 
the American Bar Association, which have been incorporated in the 
rules of a number of Federal district courts. Although the impact 
of these canons is restricted to attorneys practicing be fore the Federal 
courts, they constitute a valuable guide to the standard of fidelity 
which the bench and bar deem appropriate in confidential professional 
employment. 

The conflict-of-interest laws have been repeatedly criticized, both 
in and out of Congress, as inadequate. In 1951, a subcommittee of 
the Senate Committee on Education and Labor extensively reported 
shortcomings and recommended comprehensive revision.> The follow- 
ing year, an article reviewing that report noted that the proposed 
1 Writing in 1945, Leonard Wheeler, Jr., described these statutes as ‘a multiplication of complexities and 
uncertainties which in themselves not only discourage prospective Government employees from offering 
their services where needed, but also hamper present employees from rendering fearlessly and efficiently the 
best performance of which they are capable’ (Wheeler, Restrictions on Activities of Personnel During and 
After Government Service, 6 Federal Bar Journal 333,353 (1945)). 

2 “Each section is no doubt intended to cover a different phase of the problem, but there is considerable 
overlapping, so that one employee may be subject to several sections for a single action, and at the same time 
there exist loopholes and insufficient coverage in the present state of the law’? (Dembling and Forrest, 
Government Service and Private Compensation, 20 George Washington Law Review 268-269 (1952)). 

3 These will be discussed in pt. IV. 

4 Including the southern and eastern districts of New York, the northern district of Illinois, and district 
courts in Indiana, Kentucky, Connecticut, Louisiana, and Michigan. 


5 Ethical Standards in Government, report of subcommittee of Senate Committee on Labor and Public 
Welfare, committee print, 82d Cong., Ist sess. (1951). 


CONFLICT OF INTEREST LEGISLATION 3 


President’s Committee on Internal Security and Individual Rights of 
1951 had had to be abandoned because its members sought exemption 
from the conflict-of-interest laws, which Congress declined to provide. 
The article expressed the fear that: 


There is danger that in attempting to legislate morals we 

are likely to surround the Government service with so many 

snares, snags, and spring-guns that only the unwary can be 

recruited.® 
An article published in 1954 reported the existence of four acts and a 
substantial number of pending bills authorizing general exemptions 
from the conflict-of-interest laws, and recommended codification to 
eliminate exemptions.’ At least six acts have since added further 
exemptions.* In hearings before the Celler Antitrust Subcommittee of 
the House Judiciary Committee in 1955, the Department of Justice re- 
iterated its position that the conflict-of-interest statutes require 
“tightening up.’’® Indeed, the Department had then recently suffered 
defeat in an important court case involving conflict-of-interest prin- 
ciples."° At the time of this writing, the unsatisfactory state of this 
statutory area is further highlighted by the fact that no less than 12 
bills to amend or amplify the law of Government employment ethics 
are pending in Congress." 

Manifestly, the conflict-of-interest statutes should be revised, 
simplified, and coordinated in order to clarify the obligations of 
Government employees. Such a revision would eliminate, or sub- 
stantially reduce, the many present exemptions, whose very existence 
lends some credence to the contention that the Federal service is a 
perilous minefield, not to be entered by the discreet without special 
legislative assurance of immunity. The objective of the revision 
would be to assure the Federal service of maximum security against 
unethical practices on the part of its employees without at the same 
time undermining the dignity of the service or making such service 
repugnant to able men and women. 

Note must be taken of the doubts which have been expressed with 
respect to the desirability and feasibility of codification in this area. 

It is said, for example, that it is not possible to legislate morality. 
The extreme statement of this view is that the public gets the kind 
of government it tolerates; that corruption in high places, when it 
occurs, merely reflects degeneration of public morality; in short, 
that the problem is essentially political. more moderate statement 
of the same essential approach holds that morality is best imposed 
by example, not by fiat. This view asserts that Congress has neither 
the time nor the capacity to spell out a comprehensive code and makes 
agency heads and, ultimately, the Chief Executive, responsible for 
the ethical behavior of subordinate employees. To these arguments 
is sometimes added a plea to refrain from treating Government em- 
ployees as an inferior or degraded class, by hedging them about with 


¢ McElwain and Vorenberg, The Federal Conflict-of-Interest Statutes, 65 Harvard Law Review 955 
(April 1952). 

7 Davis, The Federal Conflict of Interest Laws, 54 Columbia Law Review 893 (June 1954). 

8 See, e. g., 22 U. S. C., sees. 1790 (b) and 1792 (a) (Supp. 1952), Mutual Security Act; 42 U. 8. C., sec. 2203 
(Supp. 1952), Atomic Energy Act; 12 U. S. C., see. 1701 (h) (Supp. 1952), National Banking Act; 16 U. 8. C., 
secs. 934 and 1024 (Supp. 1952), Great Lake Fisheries and North Pacifie Fisheries Acts; Public Law No. 85, 
85th Cong., Ist sess., approved August 31, 1957, exempting employees of House Ways and Means Com- 
mittee in connection with investigations ordered by H. Res. 104, 85th Cong. 

* Hearings before the Celler Antitrust Subcommittee of the House Committee on the Judiciary on WOC’s 
and Government Advisory Groups, 84th Cong., Ist sess., pt. III, p. 2171. 

© United States v. Bergson, 119 F. Supp. 459 (D. D. C. 1954). 

11 These pending proposals will be discussed in pt. III. 
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special prohibitions not applicable to the public at large. Finally, 
it is often asserted that detailed and complex criminal enactments 
subject the innocent to undue peril while they merely provide a jungle 
gym for exercising the agility of scoundrels.’ 

Each of these contentions contains more than a grain of sense. 
Insofar as they bespeak realism, restraint, simplicity, and clarity in 
legislation, their merit is substantial. They are ineffective, however, 
as conclusive arguments against codification. Civilized society has 
always legislated morality, of which every existing criminal code is 
articulate evidence. There is no less reason here than elsewhere for 
the explicit prohibition of the socially intolerable. It remains the 
responsibility of Congress to give moral leadership. In this, a first 
step is to provide clear and consistent legislative boundaries separating 
permissible from prohibited conduct. ‘The present study proceeds on 
the premise that it is both possible and desirable to revise existing 
conflict of interest laws and to enact a coordinated code of Govern- 
ment employee ethics.” 

Brief note may also here be taken of the overriding purposes which 
the conflict-of-interest principle is intended to serve, the limits within 
which it must operate, and the legislative techniques and sanctions 
available for its vindication. The principle is invoked to protect two 
interests which tend to merge into one another. The first 1s the inter- 
est of the Government, that is, of all the people, against unfair advan- 
tage to the employee or those in privity with him; the second is the 
interest of individual members of the public against being placed in a 
position of competitive disadvantage. Prosecution of a private claim 
against the Government illustrates the first; award of a valuable 
license to the less qualified of two applicants, the second. The con- 
flict-of-interest statutes supplement the prohibitions of bribery and 
graft by prohibiting Government employees from placing themselves 
in positions in which their objectivity is compromised, and thus seek 
to assure impartiality and to protect the integrity of the Federal 
service, as a whole. 

The obligations of fidelity and confidentiality survive the termi- 
nation of employment. On the other hand, the skills and experience 
acquired over years of service as a Government specialist not only 
legitimately belong to the employee, but often constitute his sole 
stock in trade. Determination of the precise point at which legitimate 
utilization of professional skill and experience is transformed into anti- 
social exploitation of ‘inside information” and ‘“‘influence’”’ presents 
one of the outstanding dilemmas in this area. The relative closeness 
or remoteness of the postemployment activities and those which 
the employee performed for the Government provide only an uncertain 
touchstone. This dilemma is heightened in cases of special consultants 
and employees who serve without compensation (WOC’s), upon whom 
postservice disqualification may work a hardship disproportionate to 
the duration of their Federal employment. 





12 See generally hearings before a subcommittee of the Senate Committee on Labor and Public Welfare 
to study Senate Concurrent Resolution 21, 82d Cong., Ist sess. 

13 “To set up statutory criteria containing detailed specifications of al] kinds of unethical conduct would 
appear not only impracticable but undesirable. We might end up with a set of ‘blue laws,’ hampering 
public officers and employees in the performance of their assigned duties and repelling any prospective 
entrants into public service. However, a clear set of broad principles for administrative guidance should be 
helpful. Some measures of this kind appear long overdue.’’—Statement of the Comptroller General of the 
United States, hearings before subcommittee of the Senate Committee on Labor and Public Welfare, 82d 
Cong., Ist sess., on 8. Con. Res, 21, p. 30. 
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Five of the six existing conflict-of-interest statutes “ take the form 
of criminal enactments providing fine, imprisonment, and, in one 
instance, disqualification for public office, and thus implement similar 
traditional prohibitions of bribery and craft. ‘5 This technique pre- 
sents a fundamental means of dealing with the problem. 

The sixth statute merely declares specified conduct to be “unlawful” 
but provides no penalty."* By implication, however, it affords a 
defense to suits for compensation of services within its ban” and a 
basis for disqualifying, enjoining, and perhaps disciplining a violator. 

Individual agency codes which, to a greater or lesser degree, particu- 
larize the dictates of ethical behavior, have already been noted. Also 
available, as a legislative measure, is the enactment of a general admon- 
itory code of ethical conduct, for the entire Government. A bill 
proposing, as the sense of Congress, a code of Government employee 
ethics in skeletal form recently passed the House." A somewhat 
more elaborate code of Government employment ethics is found in the 
public officers law of the State of New York.’ Such a code might 
appropriately supplement, and even overlap Federal criminal provi- 
sions without undue duplication of function. In the first place, it 
could express principles, as well as prohibitions, in plain language, 
making clear the reasons underlying the prohibition of condemned 
conduct. Second, the criminal laws, properly, are strictly construed. 
Proof of criminal intent is often difficult. Yet there is conduct, such 
as the acceptance of favors from suitors before the Government, or 
persistent informal association with litigants to whom the employee 
occupies a es relationship, w hich do not necessarily involve 
conscious wrongdoing, but which should be eliminated. Such a code 
would enable consistent intragovernmental disciplinary action, such 
as warning, suspension and discharge in cases of minor derelictions, 
without requiring resort to full-scale prosecution. 

A further legislative technique that has aroused considerable interest 
in recent years is that of compulsory disclosure of interest. Under 
this approach, Members of Congress and Government employees 
would be required to file periodic detailed statements of their assets, 
liabilities, and transactions,” on the theory that publicity is the great 
prophylactic, that public apprisal of the interests of a high official 
enables public appraisal of his motives, and that officials will be prone 
to think twice before embarking upon transactions which they may be 
called upon publicly to defend. 

Three types of objection have been offered to this kind of legislation. 
It is argued that such an enactment imposes onerous filing require- 
ments upon individuals and further burden and expense upon the 
Government as the repository and publisher of the information filed. 
Second, it has been contended that this would add to the modern 


418 U.S. C., sees. 281, 283, 284, 434, and 1914 (1952). 

6 BE. g., 18 U.S. C., secs. 201, 202, 204, and 205 (1952). 

#5 U.S. C., sec. 99 (1952). 

7 See Day v. Laguna Land & Water Co., 115 Cal. App. 221, 1 P. 2d 448 (1931); Ludwig v. Raydure, 25 Ohio 
App. 293, 157 N. E. 816 (1927). 

8 H. Con Res. 175, 85th Cong., Ist sess., passed the House of Representatives on August 28, 1957. H. R. 
10631, now pending in the House proposes a more complete such code. 

19 New York Public Officers Law, ch. 47, sec. 74, effective January 1, 1955. 

20 A proposal of this character is contained in S. 1057, 85th Cong., ist sess., a bill torequire Members of 
Congress, certain other officers and employees of the United States, and certain officials of political parties 
to file statements disclosing the amount and sources of their incomes, the value of their assets, and their 
dealings in securities and commodities, and in H. R. 10631, this year introduced in the House. 
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legislative intrusions into privacy. Third, some assert that the 
technique would subject an innocent majority to scrutiny in their 
legitimate transactions in the interest of deterring a few potential 
wrongdoers. Many express grave doubts as to the merits of such 
a proposal. 

Other proposals that have been made in this area include establish- 
ment of a Joint Commission on Ethics in Government that would 
comprehensively study and report on the state of public morality; 
creation of a citizens’ committee to work for better government on 
the national level, and voluntary establishment by functional and 
professional groups in and out of Government, of codes of ethics 
governing their participation in public affairs.”! 

With the object of analyzing existing conflict-of-interest and related 
laws and facilitating discussion of their revision and codification, the 
present study contemplates five parts, as follows: 

Part I reviews the six existing conflict-of-interest enactments and 
the exemptions therefrom and presents a proposed revision and con- 
solidation. 

Part II presents proposed revisions of certain related sections of 
existing law dealing with bribery. 

These two parts are presented herewith. The study further con- 
templates the following additional sections: 

Part III considers a number of pending proposals for further legis- 
lation in the area of Federal Government employment ethics. 

Part IV reviews some existing implementations of ethical standards 
that have been promulgated by individual agencies. 

Part V proposes enactment in the Administrative Procedures Act 
or elsewhere of an overall code of Government employment ethics. 


41 See Ethical Standards in Government, footnote 5, supra. 


PART I 


THE CONFLICT OF INTEREST LAWS AND 
EXEMPTIONS THEREFROM 


A. THE ENACTMENTS IN GENERAL 


The Federal statutes usually embraced within the expression 
“conflict-of-interest laws’ are sections 281, 283, 284, 434 and 1914 
of title 18, and section 99 of title 5 (section 190, Revised Statutes) 
of the United States Code. Title is covers crimes and criminal 
procedure and, by the act of June 25, 1948,” was revised, codified, 
and enacted into positive law. Title 5 of the United States Code 
covers executive departments and Government officers and employees. 

Stated in the most general terms, the provisions of these statutes 
are as follows: 

Section 281 of title 18 * prohibits Federal personnel from receiving 
or agreeing to receive compensation for services rendered or to be 
rendered by any person in relation to proceedings, contracts, claims, 
etc., before executive or independent agencies, in which the United 
States is a party or directly or indirectly interested. 

Section 283 of title 18“ prohibits Federal personnel from acting 
as agents or attorneys, or aiding or assisting in the prosecution of 
claims against the United States, or receiving gratuities, or shares 
of interests in such claims, in consideration of assistance in their 
prosecution. 

Section 284 of title 18 prohibits former Federal personnel, within 
2 years after cessation of their employment, from prosecuting claims 
against the United States involving any subject matter directly 
connected with their employment or duties. 

Section 99 of title 5 ** declares that it shall not be lawful for former 
employees of Federal departments, within 2 years after cessation of 
their employment, to prosecute claims against the United States which 
were pending in any such department during the period of their 
employme nt. 

Section 434 of title 18 prohibits Federal personnel from transacting 
business on behalf of the United States with any business entity of 
which they are officers, agents, or members, or in whose pecuniary 
profits or contracts they are directly or indirectly interested. 

Section 1914 of title 18 * prohibits Federal personnel from receiving 
from private sources any salary in connection with their Government 
service, and also prohibits private parties from contributing to or 
supplementing Government salaries. 

"2 Nee. 1, ch, 645, 62 Stat. 683, 
318 U.S. C., sec, 281 (1952) is quoted at p. 19, infra. 
*18 U.S. C., sec, 283 (1952) is quoted at p. 28, infra. 
2518 U.S. C., sec. 284 (1952) is quoted at p. 33, infra. 
*5U.S. be , See. 99 (1952) is quoted at p. 38, infra. 
Cc 


718U.3.C ., Sec. 434 (1952) is quoted at p. 41, infra. 
S 


818 U, , sec. 1914 (1952) is quoted at p. 43, infra. 
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With the exception of section 99, for which no penalty is provided, 
each of the foregoing statutes is criminal in nature. Conviction car- 
ries fine and/or imprisonment, with maximums ranging from $500 and 
6 months in the case of section 1914, to 2 years and $10,000 in the 
case of section 281, which alone further prescribes disqualification for 
public office.” 

Deferring detailed consideration of individual differences in person- 
nel coverage and exemptions, and recapitulating in barest summary, 
four of these sections affect currently employed Government personnel 
and prohibit them from (1) receiving or agreeing to receive pay for 
services in connection with matters pending before Federal agencies 
(2) participating in the prosecution of claims against the Govern- 
ment; (3) sitting on both sides of the bargaining table in conducting 
the Government’s business; or (4) receiving pay from private sources 
for their Government work. The 2 remaining sections affect former 
Government personnel for a period of 2 years following termination 
of their Government employment, by (1) prohibiting such former em- 
ployees, in general, from prosecuting claims against the Government 
involving matters directly connected with the performance of their 
duties, and (2) precluding former departmental employees from prose- 
cuting claims against the Government that were pending in any 
deprrime nt during their said employment. 

The most casual examination of these broadly summarized pro- 
visions discloses a number of perplexing duplications, inadvertences, 
and gaps, which have given rise to widespread demand for revision, 
and which provide the underlying motivation of the present study. 
A few of these imperfections and some of the policy questions which 
they raise may here be briefly illustrated: 

(1) A Federal employee who, for money, prosecutes a claim against 
the United States before a Federal agency violates both sections 281 
and 283. His colleague who, for money, defends a claim prosecuted 
by the United States “before a court v iolates neither section. Do these 
differences in forum and in the posture of the United States as a party 
warrant such disparate consequences? 

(2) Section 434 literally disqualifies a Federal employee from trans- 
acting Government business with a corporation in which he “directly 
or indirectly”? owns a single share of stock.* Enforcement of this 
section has never been pressed to that length. Is amendment needed? 

(3) Literally, section 281 is violated by a Federal employee who 
receives compensation for services of the specified kind, even where 
those services were wholly completed prior to his entry into Govern- 
ment employment. Concededly, prosecution in such a case is a remote 
contingency. On the other hand, however, the section literally fails 
to prohibit either (1) pre-Government-employment agreements to 
receive compensation, or (2) performance of the services at any time, 
or (3) receipt of compensation after Government employment has 
ceased. Clarification seems urgently needed. 

(4) Existing statutory restrictions on the activities of former Gov- 
ernment employees are so limited that a Government lawyer or other 
professional or confidential employee who resigns his job during the 
progress of litigation that he is managing for the Government and 
promptly joins the other party does not violate either section 284 or 


2 Other maximums are secs. 283 and 284, $10,000 and 1 year; sec. 434, $2,000 and 2 years. 
30 See 40 Op. Atty. Gen. 168 (1942). 
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99, unless the litigation involves prosecution of a “claim against the 
United States.” ** Even in the latter case, the disqualification ter- 
minates in 2 years, a short period when measured against the duration 
of much present-day Government litigation. 

The foregoing illustrations indicate that existing law neither ade- 
quately protects the United States against unethical behavior on the 
part of those who accept Federal employment, nor sufficiently clearly 
apprises the latter of their obligations. They thus lend credence to 
the oft-repeated complaint that, while the honest man takes a Govern- 
ment job at some risk to himself, the facile knave may pass through 
loopholes in the law. 

In this connection it is well to recall that the characterization of 
these six enactments as the “‘conflict-of-interest laws” is not attribu- 
table to such factors as usually attend such a grouping. These sec- 
tions were not adopted as a whole, but achieved their initial enactment, 
one at a time, over a period ranging from 1853 to 1919. The 1948 
codification of the Criminal Code did not group the 5 criminal sections 
as a separate chapter, nor collect them within a single chapter—they 
are found in 3 different chapters of the code. 

These five criminal sections are more or less directly related to 
a number of other prohibitions involving the same general subject 
of Government-employment ethics. They do not exhaust exist- 
ing Federal prohibitions of the particular conduct which they pro- 
scribe.*? Moreover, their impact on Government lawyers falls far 
short of that of the canons of legal ethics adopted by the American 
Bar Association and by some of the Federal courts. 

As will appear, the six enactments differ widely with respect to the 
classes of persons subject to their respective prohibitions. Subse- 
quently enacted exemptive statutes have increased these differences, 
varying among themselves as to the sections from which they grant 
exemption, the character of employment which they exempt, and the 
substitute prohibitions they sometimes impose by way of limitations 
on the exemptions granted. It is possible that the practice of writers 
in characterizing these sections as to the conflict-of-interest laws is 
largely attributable to the fact that these six are the subject of the 
broadest of the exemptive statutes.* If so, the exemptions, although 
a poor substitute for comprehensive revision and clarification, have 
provided a frame of reference within which much-needed overhauling 
of this neglected body of law may be begun. 

Before commencing detailed discussion of the individual sections 
it may be well to examine their relation to other provisions of the 
Criminal Code, to consider in a general way individual differences in 
their coverage, and to identify the principal exemptive enactments 
to which they have been, in part, subordinated. 

Related provisions of the Criminal Code 


Although no inference of a legislative construction may be drawn 
by reason of the chapter in title 18 of the United States Code in which 
any particular section is placed, nor by reason of the catchlines used 
in that title,** the search for provisions related to the conflict-of-interest 


31 Judicial decisions have restricted the meaning of this expression to claims for money or property (United 
States v. Rergson, 119 F. Supp. 459, D. D. C., 1954) in which the United States is the defendant ( United 
States v. 679.19 Acres of Land, 113 F. Supp. 590, D. N. D., 1953). 

82 See, e. g., 22 U. S. C., see. 1764 (Supp. 1952), discussed below. 

33 Such as 50 U. 8S. C. App., sec. 2160 (Supp. 1952), discussed below. 

4 See sec. 19 of the act of June 25, 1948, ch. 645, 62 Stat. 862. 


21895—58——_2 
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sections may be facilitated by first examining each chapter in which 
a conflict-of-interest section appears. Sections 281, 283, and 284 are 
found in chapter 15, captioned ‘Claims and Services in Matters 
Affecting Government.’’ With one sole exception, the remaining 
provisions of this chapter deal with frauds” and malfeasance * in 
connection with claims against the United States and are not germane 
to the present study. The exception is section 282, which prohibits 
Members of Congress from practicing in the Court of Claims. This 
provision, originally enacted in 1863, provides a partial parallel to 
section 283, which prohibits Federal employees from prosecuting 
claims against the United States. No instance of a criminal prosecu- 
tion for violation of section 282 has been found, but, in Hx Parte 
Curtis (106 U.S. 371, 372 (1882)), the Supreme Court had occasion 
to say of this and a number of other provisions,” including the prede- 
cessor of present section 283, that: 


The evident purpose of Congress in all this class of enact- 
ments has been to promote efficiency and integrity in the 
discharge of official duties, and to maintain proper discipline 
in the public service. 


Section 282 apparently imposes upon Members of Congress a part, 
but not all of the prohibition which section 283 imposes upon Federal 
employees. 

Section 434 (which prohibits transaction of business on behalf of 
the United States by a Federal employee who is interested in the profits 
or contracts of the other party) is found in chapter 23 of title 18, 
captioned ‘‘Contracts.”” This chapter additionally contains several 
specific prohibitions,** but no general prohibition against Federal 
employees contracting with the United States. Members of Congress, 
on the other hand, are prohibited generally from contracting with the 
United States,*® and Federal employees are prohibited from entering 
into contracts on behalf of the United States with Members of Con- 
gress. A succeeding section, however, effectively nullifies this 
prohibition against contracts between the United States and Members 
of Congress, by making it inapplicable to contracts entered into for 
the general benefit of a corporation, or with agricultural and farm- 
loan agencies.*! 

Section 1914 (which prohibits payment or receipt of private con- 
tributions to Government salaries) appears in chapter 93 of title 18, 
captioned “Public Officers and Employees.” ‘This chapter contains 
one general,” and a number of specific prohibitions “® against unau- 
thorized disclosure of confidential information by Government em- 
ployees. It also includes some specific prohibitions against specula- 
tion on the basis of such information.“ The latter, however, are 


%18 U.S. C., secs. 286-289 (1952). 

%18 U.S. C., secs. 285, 200, 291 (1952). 

7 R. S., secs. 243, 244, 713, 5498 (present sec. 283), 1546, 3739, and 1784. 

#18 U.S. C., secs. 437, 438, 439 (1952), Government contracts concerning the Indians; 18 U. 8S. C., sec. 440 
(1952), postal service employees not to be interested in mail contracts; 18 U.S. C., sec. 442, officials of Gov- 
ernment Printing Office not to have interest in certain contracts for furnishing paper or materials. 

3918 U.S. C., sec. 431 (1952). 

# 18 U.S. C., see. 432 (1952). 

4118 U. S. C., sec. 433 (1952). Exemption of contracts under the Reconstruction Finance Corporation 
Act has been rendered obs%ete by the liquidation of the Reconstruction Finance Corporation. 

#18 U.S. C., sec. 1905 (1952). Also see 50 U. 8. C. App. sec. 2155 (e) (1952). 

#18 U. 8. C., secs. 1902, 1906, 1907, and 1908 (1952). 

418 U.S. C., secs. 1902 and 1903 (1952). See also 50 U. 8. C. App., sec. 2160 (f) (Supp. 1952), which pro- 
hibits use or disclosure of confidential information on a commodity exchange, and expressly includes 
Members of Congress within the prohibition. 
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limited to speculation in the area of agriculture.” A vast area of 
Government employment is thus left unprotected against the unfair 
use for private gain by Government employees of information which 
they enjoy solely by virtue of their office. 

The greatest concentration of criminal provisions ey to the 
conflict-of-interest statutes is found in chapter 11 ¢ eee ‘aptioned 
“Bribery and Graft.” Individual sections of this ¢! ite! proscribe 
and penalize the giving and receipt of bribes with respect to Federal 
employees,*® Members of Congress,” judges, judicial officers,” and 
witnesses™ generally. There are also specific prohibitions affecting 
conduct of, or in relation to United States attorneys and marshals,* 
revenue officers,®® customs transactions,” and bank officials and trans- 
actions, as well as general prohibition of any payment or receipt in 
consideration of the use of, or promise to use influence to procure a 
Government job.” 

Of particular relevance to the present study is section 216, which 
prohibits receipt by or payment to a Member of Congress or a Fed- 
eral employee for— 


* * * civing, procuring, or aiding to procure to or for any 
person, any contract from the United States * * * 


Marked resemblance may be noted between this section and section 
281, which also prohibits receipt of ‘‘compensation for any services 
rendered” in relation to a Government contract. Unlike section 281, 
exemption from section 216°is not granted by any statute. In these 
circumstances, writers have disagreed as to whether payments to 
Members of Congress or Federal employees for private services in 
aiding to obtain a Government contract, as distinguished from pay- 
ments intended to influence the recipient’s official conduct, violate 
section 216 as well as section 281.” 

Without here attempting to resolve this question, it may be pointed 
out that, irrespective of their placement in the Criminal Code, a 


4 Similar provisions in 18 U. 8. C., sec. .1904 (1952) have been rendered obsolete by the liquidation of the 
Reconstruction Finance Corporation to whose operations they refer. 

#18 U. 8. C., secs. 201 and 202 (1952). 

4718 U.S. C., sees. 204 and 205 (1952). 

4818 U.S. C., secs, 206 and 207 (1952). 

Including jurors, referees, arbitrators, appraisers, assessors, auditors, masters, trustees, receivers, and 
Inited States Commissioners, 18 U. 8. C., secs. 206 and 208 (1952). 

18 U.S. C., secs. 209 and 210 (1952). 

18 U.S. C., see. 203 (1952). 

3218 U. 8. C., see. 211 (1952). 

% 18 U.S. C., sees. 212 and 213 (1952)." ‘Phese sections were enacted Jater than the general bribery sections 
(201 and 202). It has been held that; in-comsequence, their lesser penalties supersede those of secs. 201 and 
202 (Curione v. United States, 11 F. 2d 471, 2d Cir., 1026). The 1948 codifieation continued this by expressly 
exempting offenses under secs. 211 and 212 from the ambit of secs. 201 and 202. 

“See 18 U.S.C -» SCS. 217-222 (1952). 

#18 U.S.C, , sees. 214 and 215 (1952). 

18 U. s. C., sec. 216 (1952). 

37 Francis X. Brown, in an undated mimeograph, The Scope and Applicability of the Conflict of Interest 
Statutes, prepared in 1951 for the use of Defense Department employees, flatly states that sec. 216 “prohibit 
any agreement by a Federal Government officer or employee to receive consideration, or the receipt of 
consideration, for any services performed by the officer or employee in connection with the cbtaining of 
any Government contract by a non-Gevernment individual or business entity’”’ (pp. 7-8). Compare the 
following excerpt from McElwain and Vorenberg, The Federal Conflict of Interest Statutes, 65 Harvard 
Law Review 955, 977-8 (1952): 

“Sec. 216 does not overlap secs. 281 and 283. The latter sections are concerned with the activities of 
Government personnel acting in a private capacity. Sec. 216 prohibits the acceptance of money by Govy- 
ernment employees to influence their official actions, i. e., receiving bribes. * * * The very fact that the 
exemption statutes mention sec. 281 but not see- 216 indicates that the latter involves a different and more 
serious offense than that covered by sec. 281. Moreover, sec. 216 appears in a chapter cf the ec de entitled 
‘Bribery and Graft’ whereas sec. 281 appears in the chapter ‘Government Claims and Services.’ This 
makes it clear that sec. 216 was inteftdéd"t6 cover the passage of money under circumstances amounting 
to bribery as distinct from the payment-of a fee for services rendered. Finally, it is sienificant that sec. 
216 punishes both the giving and receiving, which, of course, is appropriate in the case of bribs. fec, 281, 
on the other hand, punishes only the receiving, which is likewise appropriate since the gist of the crime 
is not the passage of the money but the duality of position occupied by the recipient.’”” (The present study 
does not adopt this view.) Also see Dembling and Forrest, Government Service and Private Compensa- 
tion, 20 George Washington Law Review 174, n. p. 196 (1951). 


= 
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number of the so-called conflict-of-interest sections are actually aimed 
at bribery. As the Supreme Court stated in Muschany v. United 
States (324 U.S. 49 (1945)): 


It is quite clear that the prohibitions against receipt of 
compensation from third parties for securing contracts [the 
Court was referring to predecessors to present secs. 216, 281, 
434, and 1914 of title 18] were directed at the crime of 
bribery in its open or subtle form.® 


For the purposes of this study, especially relevant questions raised 
by section 216 are the following: Is this section needed to cover con- 
duct not reached by section 281 or the general “bribery” sections? 
If so, its impact should be clearly defined; if not, it should be dropped. 
Further, if section 216 has a proper place, is the reference to Govern- 
ment “contracts” adequate, or should it be broadened to include pro- 
curement of licenses and other valuable grants which are obtainable 
from the Government? 

Before leaving the subject of related statutory prohibitions, it may 
be well to note that not all such provisions are to be found in the 
Criminal Code. Section 412 of the Mutual Security Assistance Act,” 
for example, provides: 


Whoever offers or gives to any one who is or in the preceding 
2 years has been an employee or officer of the United States 
any commission, payment, or gift, in connection with the 
procurement of equipment, materials, commodities, or 
services under this chapter in connection with which pro- 
curement said officer, employee, former officer or former 
employee is or was employed or performed duty or took any 
action during such employment, and whoever, being or 
having been an employee or officer of the United States in the 
preceding 2 years, solicits, accepts, or offers to accept any 
commission, payment, or gift in connection with the procure- 
ment of equipment, materials, or commodities, or services 
under this chapter in connection with which procurement, 
said officer or employee, former officer or employee is or was 
employed or performed duty or took any action during such 
employment, shall upon conviction thereof be subject to a 
fine of not to exceed $10,000 or imprisonment for not to 
exceed 3 years, or both: Provided, That this section shall 
not apply to persons appointed pursuant to section 1790 (a) 
of 1898 of this title.® 


Statutes creating Federal regulatory agencies generally prohibit the 
members of such agencies from having pecuniary interests in or em- 
ployment or official relationships with members of the regulated 
industry, and from engaging in any outside business, vocation, or 
employment.” 

There are numerous other special enactments scattered throughout 
the United States Code which, in one way or another, affect conduct 

8 324 U. S. 49, 68 (1945). 

#18 U. 8. C., secs. 201, 202, 204, and 205 (1952). 

80 22 U. S. C., sec. 1764 (Supp. 1952). 

81 Section 1790 (a) provides for employment of part-time consultants; sec. 1898 provides for the Board. 


#2 See 16 U. S. C., sec. 792 (1952), Federal Power Commission; 46 U. 8. C., sec. 1111 (b) (1952), United 
States Maritime Commission; 47 U. 8S. C., see. 154 (b) (1952), Federal Communications Commission; 49 
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and relationships on the part of Federal employees in a manner sug- 
gestive of the conflict-of-interest sections.® 


Persons affected 


Variations with respect to the classes of persons subject to the 
prohibitions of the bribery and conflict-of-interest statutes must here 
be briefly noted. 

Members of Congress are subject to the prohibitions against bribery 
(secs. 204 and 205), against “procurement” of Government contracts 
(sec. 216), and against acceptance of compensation for services in 
connection with proceedings before Federal agencies (sec. 281). 
AJthough they may not practice in the Court of Claims (sec. 282), they 
are explicitly made subject to no other prohibition against prosecuting 
claims against the United States during their ncumbency (cf. sec. 283), 
nor to any such prohibition after termination of their service (cf. 
sec. 284, and sec. 99 of title 5), nor to the prohibition against receiving 
private ‘contributions to their salaries (cf. sec. 1914).% No statute 
comparable to section 1905 generally prohibits Members of Congress 
from disclosure of confidential information.® 

Coverage of congressional employees does not wholly coincide 
either with that of Members of Congress or with that of executive 
employees. Employees of Congress are specifically subject only to 
the bribery sections (secs. 201 and 202) and to section 283. Thus, 
while section 283 specifically subjects them to more rigorous prohibi- 
tion against the prosectuion of claims against the United States than 
applies to Members of Congress, congressional employees are not made 
specifically subject to the prohibition against acceptance of compen- 
sation for Government related services (sec. 281) or “procurement” of 
Government contracts (sec. 216), which affect Members of Congress, 
or to the prohibitions of sections 284, 1905 and 1914, and section 99 
of title 5, which do not affect Members of Congress. 

Retired officers of the Armed Forces, while not on active duty, are 
not, by reason of such status, subject to the provisions of sections 281 
and 283, but provisos to those sections leave such retired officers 
subject to prohibitions against (1) selling anything to the United 
States through the department in whose service they hold a retired 
status,” (2) within 2 years after retirement prosecuting any claim 
against the United States involving such department, and (3) prose- 
cuting any claim against the United States involving any subject 


matter with which they were directly connected while in active-duty 
status.” 


U.S. C., see. 11 (1952), Interstate Commerce Commission; 49 U.S. C., sec. 421 (c) (1952), Civil Aeronautics 
Board. See also 15 U. 8. C., sec. 41 (1952), Federal Trade Commission. 8S. 3306, introduced in Congress 
on February 19, 1958, would, among other things, amend 47 U.S. C., sec. 154 (b) by eliminating a provision 
unique the Federal Communications Act which permits members of the FCC to present or deliver pub- 
lications or papers and receive reasonable honoraria or fees therefor. H.R. 11022, introduced on February 
26, 1958, is also addressed to preventing improper methods of infiuencing Federal regulatory agencies. 

@ EF. g., 16 U.S. C., see. 655 (1952); 22 U. 8. C., secs. 804 and 805 (1952). 

Sec. 434, which affects any person acting as agent of the United States, doubtless reaches Merbers 
of Congress and congressional employees when acting in that capacity, but expressly mentions neither 
category. 

6 But Members of Congress are expressly subject to the prohibition of 50 U. S. C. App., sec. 2160 (f) (Supp, 
1952) which prohibits use or disclosure of confidential information for speculation on a commodity exchange, 

#18 U.8.C., sec. 281 (1952). Limitations on the right of retired officers of the Armed Forces to sell to the 


agencies in which they hold retired status are found in 5 U. S. C., sec. 59¢ (Supp. 1952) and 10 U. 8. C., sec. 
6112 (b) (Supp. 1952). 


7 18 U. 8. C., sec. 283 (1952). 
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Membership in the National Guard of the District of Columbia 
does not subject any person to the provisions of sections 281 or 283.® 

A reservist is not regarded as being an officer or employee of the 
United States when he is not on active duty, or when he is on duty for 
training.” 

Employees of executive and independent agencies, generally, are 
subject to the bribery sections (secs. 201 and 202), the prohibition 
against procurement of Government contracts (sec. 216), that against 
disclosure of confidential information (sec. 1905), and to all the 
conflict-of-interest sections ” except section 99 of title 5. The latter 
section, as has been noted, applies only to former employees of Cabinet 
departments. 

Finally the provisions against bribery (secs. 201, 202, 204 and 205), 
contract procurement (sec. 216), and private contribution to Govern- 
ment salary (1914) penalize the person making the forbidden payment, 
as well as the person who receives it. In contrast, section 281 penalizes 
receipts, but not payments.”! 


Principal exemptions 


Reference must also be made to the principal exemptive statutes 
which alter the impact of the conflict-of-interest laws upon persons 
engaged in specified employments. Such exemptions have been 
sporadic ally enacted over at least the past 17 years. Thus in 1948, 
when the Criminal Code was last revised and title 18 of the United 
States Code was enacted into positive law, a statement was added to 
section 281 and to section 283 that such sections should not apply “‘to 
any person specially excepted by act of Congress.””’ This was done 
in order to preserve eight specific exemptions of particular occupations, 
some dating to 1941, which were then outstanding.” 

Perhaps the broadest exemption from the conflict-of-interest 
statutes now in effect, from the standpoint of persons affected, i 
contained in section 113 of the Renegotiation Act of 1951, as 
amended,” which reads as follows: 


Nothing in sections 281 and 283 of title 18, or in section 99 
of title 5 shall be deemed to prevent any person by reason of 
service in a Department or the Board from acting as counsel, 
agent, or attorney for prosecuting any claim against the 
United States: Provided, That such person shall not prose- 
cute any claim against the United States (1) involving any 
subject matter directly connected with which such person 
was so employed, or (2) during the period such person is 
engaged in employment in a department or the Board. 


“Department” as used in the Renegotiation Act, as amended, means 
the Departments of Defense, Army, Navy, and Air Force, the Mari- 
time Administration, the Federal Maritime Board, the General 
Services Administration, and the Atomic Energy Commission, and 
any other agency immediately connected with the national defense 


#18 U.S. C., secs. 281 and 283 (1952). 

*® August 10, 1956, ch. 1041, sec. 29 (d), 70A Stat. 632, 5 U. 8. C., see. 30r (d) (Supp. 1952). 

718 U.S. C., sees. 281, 283, 434, and 1914 (1952). 

71 Persons making such payments may, however, be convicted as aiders and abettors of the offense of the 
recipients (See May v. United States, 175 F. 2d 994, OC. A. D. C. 1949; Opper v. United States, 348 U. 8. 84 
(1954)). 

72 See reviser’s notes to 18 U.S. C. A.. secs, 281 and 283 (1952). 

7 Sec. 113 of the Renegotiation Act of 1951, March 23, 1951, ch. 15, title I, sec. 113, 65 Stat. 22, as amended, 
Aug. 1, 1956, ch. 821, sec. 13, 70 Stat. 792, 50 U.S. C. App., sec. 1223 (Supp. 1952). 
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designated by the President during a national emergency proclaimed 
by him or declared by Congress.” 

As originally enacted in 1942, as an amendment ” to the Renegoti- 
ation Act of that year,” this provision applied only to persons ap- 
pointed for intermittent and temporary employment in departments, 
but a 1944 amendment ” made it applicable to permanent appointees 
as well. As so amended, it has been reenacted, and the period of 
service for which it accords exemption has been extended from time 
to time.” 

It has been held that the exemption provided by the Renegotiation 
Act applies to employees of the designated departments irrespective 
of whether their employment involves contract negotiation.” 

The principal effect presently apparent of the Renegotiation Act 
exemption is to repeal section 99 of title 5 with respect to affected 
employees. This means that only the employees of the Defense, 
Army, Navy, and Air Force Departments, the only Cabinet depart- 
ments covered by section 113, are exempted, for section 99 has appli- 
cation only to employees of departments. The possible further impact 
of this exemption upon sections 281 and 283 will be discussed in con- 
nection with the analysis of those enactments. 

Next, in terms of the generality of their application, are the exemp- 
tive provisions of section 710 of the Defense Production Act of 1950, 
as amended,” with respect to persons authorized to be appointed by 
the President, without compensation, to carry out the provisions of 
that act. 

Section 710 (b) (4) provides that— 


(4) Any person employed under this subsection is hereby 
exempted with respect to such employment, from the opera- 
tion of sections 281, 283, 284, 434, and 1914 of title 18, and 
section 190 of the Revised Statutes [section 99 of title 5], 
except that— 


(i) exemption hereunder shall not extend to the nego- 
tiation or execution, by such appointee, of Government 
contracts with the private employer of such appointee 
or with any corporation, joint stock company, associa- 
tion, firm, partnership, or other entity in the pecuniary 
profits or contracts of which the appointee has any direct 
or indirect interest; 

(ii) exemption hereunder shall not extend to making 
any recommendation or taking any action with respect 
to individual applications to the Government for relief 
or assistance, on appeal or otherwise, made by the pri- 

vate employer of the appointee or by any corporation, 

joint stock company, assoc iation, firm, partnership, or 
other entity in the pecuniary profits or contracts of 
which the appointee has any direct or indirect interest; 

450 U. S. C. App., see. 1213 (a) (Supp. 1952). 

75 Oct. 21, 1942, ch. 619, title VIII, see. 801 (c), 56 Stat. 982. 

76 Apr. 28, 1942, ch. 247, title TV, sec. 403, 56 Stat. 245. 

7 Feb. 25, 1944, ch. 63, title VIT, sec. 701 (b), 58 Stat. 78. 


78 Most recently by act of Aug. 1, 1956, ch. 821, sec. 13, 70 Stat. 792, which eliminated provisions limiting 
the application of the section to persons who served during the period between July 1, 1950, and December 
31, 1953. 

79 See 40 Op. Atty. Gen. 289 (1943). 

80 September 8, 1950, ch. 932, title VII, sec. 710, 64 Stat. 798; July 31, 1951, 7 p. m., e. d. t., ch. 275, title I, 
sec. 109 (f), 65 Stat. 139; 50 U. S. C, App., sec. 2160; Jume 28, 1955, ch. 189, see. 12 (ce) (1), 69 Stat. 180; 
August 9, 1955, ch. 655, secs. 7, 8, 69 Stat. 583; 50 U. 8. C., App., sec. 2160 (Supp. 1952). 
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(iii) exemption hereunder shall not extend to the pros- 
ecution by the appointee, or participation by the ap- 
pointee in any fashion in the prosecution, of any claims 
against the Government an ving any matter concern- 
ing which the appointee had any responsibility during 
him employment under this subsection, during the 
period of such employment and the further period of 
pi years after the termination of such employment; 
an 

(iv) exemption hereunder shall not extend to the 
receipt or payment of salary in connection with the 
appointee’s Government service hereunder from any 
source other than the private employer of the appointee 
at the time of his appointment hereunder. 


These exemptions will be discussed in greater detail in connection 
with analysis of the respective conflict-of-interest statutes to which 
they relate. Suffice it here to note that, even as limited by subdivi- 
sions (i), (ii), (iii), and (iv), they repeal section 99 of title 5 and sub- 
stantially reduce the prohibitions of sections 281, 283, and 1914, with 
respect to employees without compensation (WOC’s) under the De- 
fense Production Act. The provisions of section 710 (b) have been 
made expressly applicable to WOC’s employed by any agency to 
perform functions under the Mutual Security Act of 1954.*! 

Section 710 (c) of the Defense Production Act further authorizes 
the employment of experts and consultants who may be paid a per 
diem while actually employed (WAE’s), and their exemption, by 
Presidential regulation, from sections 281, 283, 284, 434, and 1914 of 
title 18, and section 99 of title 5. Pursuant to this authority the 
President has provided by Executive order * for the exemption of 
experts and consultants from all those sections except sections 434 and 
1914, with provisos identical to those of subdivisions (i), (ii), and (iii) 
of section 710 (b) (4), quoted above. 

Finally, section 710(e) authorizes establishment (and exemption 
from the six conflict-of-interest statutes) of an ‘‘executive reserve” 
for service in executive positions in Government during periods of 
emergency. By Executive Order No. 10660," the President has pro- 
vided for the establishment of a national defense executive reserve, 
and has further provided that in receiving training for mobilization 
assignments under the reserve program, reservists who are not full- 
time Government employees shall be exempt from the operation of 
sections 281, 283, 284, 434 and 1914 of title 18, and section 99 of 
title 5. 

Two separate enactments authorize employment of WOC’s and 
WAE’s by the Secretary of Defense, and provide for immunity of 
such appointees from the conflict-of-interest laws. Section 303 of the 
National Security Act of 1947, as amended,™* provides that the 
Secretary of Defense— 


may establish such advisory committees and employ such 
part-time advisers as he considers necessary for the perform- 


August 26, 1954, c. 937, title V, sec. 530, 68 Stat. 859 Sen, 22 U.8. C., sec. 1790 (b) (Supp. 1952). 

8 Executive Order No. 10647, November 29, 1955, 20 F. R. 876 

8& February 16, 1956, 21 F. R. 1117. 

4 July 26, 1947, ch. 343, title III, sec. 303, 61 Stat. 507, as amended, August 10, 1956, ch. 1041, sec. 1, 70A 
Stat. 8, 10 U. S. C., sec. 173 (Supp. 1952). 
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ance of his functions and those of the agencies under his 
control. 


i advisers may be WOC’s or WAE’s. The statute further declares 
that: 
Sections 281, 283, and 284 of title 18 do not apply to a per- 
son because of his service on a committee, or as a part-time 
adviser—unless he performs an act which is unlawful under 
one of those sections and which relates to a matter directly 
involving a department or agency which he is advising or to 
a matter in which that department or agency is directly 
interested. 


In addition, section 704 of the Second Supplemental Appropriations 
Act of 1951, as amended,® authorizes the Secretary of Defense to em- 
ploy not more than 10 persons of outstanding experience and ability 
as WOC’s or WAE’s and provides that the Secretary may, by regu- 
lation, exempt persons so employed from sections 281, 283, 284, 434, 
and 1914 of title 18, and section 99 of title 5. Regulations promul- 
gated by the Secretary of Defense ® under this section correspond to 
the exemptions and provisos thereto established by the Defense Pro- 
duction Act, and executive order thereunder, for WOC’s and WAE’s 
appointed under that act (see text at footnote 80, supra). 

The exemption provision of the Atomic Energy Act of 1954” 
declares that members of the General Advisory Committee which the 
President is directed to appoint and members of advisory boards which 
the Commission is authorized to establish: 


may serve as such without regard to the provisions of sections 
281, 283, or 284 of title 18, except insofar as such sections 
may prohibit any such member from receiving compensa- 
tion in respect of any particular matter which directly in- 
volves the Commission or in which the Commission is directly 
interested. 


Employment of WOC’s and WAE’s under the Mutual Security 
Act of 1954 is subject to a curious distinction between the two classes. 
WOC’s may be employed on the same basis as governs the appoint- 
ment of WOC’s under section 710 (b) (4) of the Defense Production 
Act of 1951 (quoted above in text at footnote 80). With respect to 
experts and consultants (WAE’s), however,” the Mutual Security 
Act provides that service in such capacities: 


shall not be considered as service or employment bringing 
such individual within the provisions of sections 281, 283, 
284 of title 18, or of section 99 of title 5, or of any other 
Federal law imposing restrictions, requirements, or penalties 
in relation to the employment of persons, the performance 
of services, or the payment or receipt of compensation in 
connection with any claim, proceeding, or matter involving 
the United States, except insofar as such provisions of law 
% January 6, 1951, ch. 1213, subch. VII, sec. 704, 64 Stat. 1235, as amended Aug. 10, 1956, ch. 1041, sec. 1, 


70A Stat. 118; 10 U. 8, C., see. 1583 (Supp. 1952). 
% 16 F. R. 2218. 


7 Aug. 1, 1946, c. 724, sec. 163, as added August 30, 1954, 9:44 a. m., eastern daylight time, c. 1073, sec. 1, 
68 Stat. 9st: 42 U. 8. C., sec. 2203 (Supp. 1952). 
ana August 26, 1954, ec. 937, title V, sec. 530 (b), 68 Stat. 859, as amended, 22 U. 8. C., sec. 1790 (b) (Supp. 
2). 
8° And also members of an advisory board authorized by the act, August 26, 1954, c. 937, title III, sec. 308, 
68 Stat. 842, as amended, 22 U. 8. C., see, 1898 (Supp. 1952). 
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may prohibit any such individual from receiving compensa- 
tion in respect of any particular matter in which such indi- 
vidual was directly involved in the performance of such 
service. * * ** 


Notwithstanding the exception stated at the close of the quoted pro- 
vision, it is curious to note, experts and consultants ® are expressly 
exempted from the special and drastic bribery provisions applicable 
to the mutual security program, and quoted above in the text at 
footnote 60.” 

In summary, then: (1) Ordinary employees under the mutual secu- 
rity program are subject to all the conflict-of-interest laws, plus a 
severe bribery provision which reaches payments made or received as 
late as 2 years after the termination of employment; (2) WOC’s so 
employed are exempted from conflict-of-interest laws, subject to the 
niceties of subdivisions (i), (ii), (iii), and (iv) of subsection (4) of 
section 710 (b) of the Defense Production Act of 1950, but remain 
subject to the bribery section of the Mutual Security Act; (3) experts 
and consultants (WAE’s),* however, are subject to a differentl 
worded partial exemption from the conflict-of-interest statutes, which 
manifests an intent to continue the prohibition against accepting com- 
pensation for service-connected activities, but are nevertheless ex- 
pressly exempted from the bribery provision which is unique for this 
program. 

By 1954 amendment, the National Housing Act provides that serv- 
ice on advisory committees established by the Housing and Home 
Finance Administrator and constituent agencies of the Housing and 
Home Finance Agency— 


shall not constitute any form of service, employment, or 
action within the provisions of sections 281, 283, 284, or 
1914 of title 18, or within the provisions of section 99 of 
title 5. 


Finally, four recent statutes implementing the administration of 
treaties for the conservation of fisheries variously provide that un- 
compensated service as United States Commissioners or as members 
of advisory committees shall not constitute employthent within the 
meaning of certain of the conflict-of-interest laws.” 

Enough has been said to permit a few generalizations. There has 
been a proliferation of exemptions from the conflict-of-interest laws, 
particularly in their impact on WOC’s or WAE’s. The exemptive 
statutes are nonuniform, some are confused and unintelligible. Some 
of these enactments contain limitations and provisos upoa exempted 
conduct, which appear to add substitute prohibitions. For example, 
section 710 (b) (4) (iii) of the Defense Production Act * excludes from 
the blanket exemption from the conflict-of-interest statutes granted 


* August 26, 1954, c. 937, title V, sec. 532 (a), 68 Stat. 859, as amended, 22 U. S. C., sec. 1792 (a) (Supp. 
1952) 


%! As well as members of the advisory board, note 89, supra. 

2 August 26, 1954, c. 937, title V, sec. 512, 68 Stat. 854, 22 U. S. C., sec. 1764 (Supp. 1952). 

% As well as members of the advisory board, note 89, supra. 

% July 15, 1949, ch, 338, titie VI, sec. 601, 63 Stat. 439, as amended, August 2, 1954, ch. 649, title VIII, sec. 
807, 68 Stat. 645, 12 U. 8. C., sec. 1701 (h) (Supp. 1952). Note the omission of sec. 434. 

% Tuna Convention Act of 1950, September 7, 1950, ch. 907 sec. 7, 64 Stat. 779, 16 U. S. C., see. 954 oe: 
Northwest Atlantic Fisheries Act of 1950, September 27, 1950, ch. 1054, sec. 5, 64 Stat. 1068, 16 U. 8. 
sec. 984 (1952); North Pacific Fisheries Act of 1954, August 12, 1954, ch. 669, sec. 5, 68 Stat. 698, 16 U.S. o” 
sec. 1024 (Supp. 1952); Great Lakes Fisheries Act of 1956, June 4, 1956, ch. 358, sec. 5, 70 Stat. 243,16 U.S. C., 
Bec. 934 (Supp. 1952). 

% 50 U.S. C. App., sec. 2160 (b) (4) (Supp. 1952). 
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appointees under that act the prosecution of claims against the Goy- 
ernment involving any matter concerning which the appointee “had 
any responsibility” during his employment and for 2 years thereafter. 
This implies a broader prohibition than that of section 284, which 
prohibits former Government employees from prosecuting claims 
against the United States involving a subject matter “directly con- 
nected with which such person was so employed or performed duty.” 
Inasmuch, however, as section 710 (b) (4) is not a criminal statute, 
such an apparent substitute prohibition, in the form of a limitation 
on exemptions, does not have the force of criminal law, but amounts 
merely to a statement of policy. 

The practice of engrafting confusing partial exemptions upon already 
obscure and ambiguous prohibitions may end by precluding all possi- 
bility of enforcement—if only because of the sheer impossibility of 
determining what is prohibited—with the result that persons covered 
by any exemption could enjoy total immunity from the segment of the 
criminal law which deals with Government employment ethics. 

Erosion of conflict-of-interest principles through multiple exemp- 
tions may be slightly retarded by the simplification of the basic laws, 
as is hereinafter attempted. With respect to each new exemption 
that may be proposed, however, Congress itself must determine the 
official limit of public tolerance toward simultaneous service to and 
advocacy before the Federal Government.” 


B. ACCEPTANCE OF PRIVATE COMPENSATION FOR GOVERNMENT-RELATED 
SERVICES (18 U. 8S. C., SEC. 281) 
Text of the statute 


Whoever, being a Member of or Delegate to Congress, or 
a Resident Commissioner, either before or after he has quali- 
fied, or the head of a department, or other officer or employee 
of the United States or any department or agency thereof, 
directly or indirectly receives or agrees to receive, any com- 
pensation for any services rendered or to be rendered, either 
by himself or another, in relation to any proceeding, contract, 
claim, controversy, charge, accusation, arrest, or other 
matter in which the United States is a party or directly or 
indirectly interested, before any department, agency, court 
martial, officer, or any civil, military, or naval commission, 
shall be fined not more than $10,000 or imprisoned not more 
than two years, or both; and shall be incapable of holding 
any office of honor, trust, or profit under the United States. 

Retired officers of the armed forces of the United States, 
while not on active duty, shall not by reason of their status 
as such be subject to the provisions of this section. Nothing 
herein shall be construed to allow any retired officer to repre- 
sent any person in the sale of anything to the Government 
through the department in whose service he holds a retired 
status. 

This section shall not apply to any person because of his 
membership in the National Guard of the District of Co- 
lumbia nor to any person specially excepted by Act of 
Congress. 


% The most recent such exemptive enactment is Public Law No. 252, 85th Cong., Ist sess., approved 
August 31, 1957, which exempts personnel to be employed by the House Ways and Means Committee in 
connection with the investigations authorized by H. Res. 104, 85th Cong., from secs. 281, 283, and 284. 
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Brief history 

This section which penalizes receipt of compensation by Federal 
officials for services rendered in matters affecting the Government, 
while not the oldest, is probably the most comprehensive of the 
conflict-of-interest laws and lies at the core of any conflict-of-interest 
code. It originated with the act of June 11, 1864," and was incor- 
porated in the Revised Statutes ® with no substantial change, except 
to include in its application Delegates to Congress. 

In the act of March 4, 1909," Congress codified and revised the 
penal laws of the United States and included this provision as section 
113, adding the office of “Resident Commissioner” and deleting a 
reference to misdemeanor. Section 113 was amended by the act of 
October 8, 1940,’ so as to exempt from its provisions, retired officers 
of the Army, Navy, Marine Corps, and Coast Guard on inactive 
status, but provided that this did not allow retired officers to represent 
any person in the sale of anything to the Government. 

In the act of June 25, 1948, Congress recodified, revised and en- 
acted into positive law title 18 (Crimes and Criminal Procedure) of 
the United States Code. Section 113 was codified as section 281, the 
only change being the addition of the paragraph specifically excluding 
from the application of the provision any member of the National 
Guard of the District of Columbia or any person specifically exempted 
by act of Congress. 

Finally, section 6 of the act of May 24, 1949,! amended the section 
by inserting the words ‘‘armed forces,” in lieu of “‘the Army, Navy, 
Marine Corps, and Coast Guard.” 


Purpose and scope 


It has been noted that the Supreme Court, in 1945, characterized 
this and other conflict-of-interest enactments as having the purpose 
of prohibiting ‘“‘bribery in its open or subtle form.” The social 
objection to bribery has two facets. Bribery corrupts the public 
service, thereby depriving the people and the Government of the 
quality of services for which they have bargained. Further, bribery 
undermines the objectivity of Government action by putting prestige 
and influence of office up for sale to private suitors.'% 

Both these facets have been cited in court decisions as providing 
the congressional purpose in enacting section 281. Thus, in United 
States v. Booth (148 F. 112 (C. C. Or., 1906)) the court laid its empha- 


sis upon corruption of the person accepting the compensation, stating 
that: 


Congress proceeded, evidently, in recognition of the principle 
that “no man can serve two masters,” and that it was not 
right that an officer should agree to accept fees for doing 
services in matters where the United States is interested 
before any officer of the Government. * * * To permit 


8 13 Stat. 123, ch. 119. 

*® R. 8. 1783. 

100 35 Stat. 1088, 1153. 

101 Ch. 762, 54 Stat. 1021. 

103 62 Stat. 683, 697. 

103 63 Stat. 89, 90. 

14 Muschany v. United States,324 U.S. 49, 68 (1945); see also Egan v. United States, 287 F. 958 (C.A.D.C., 
1 


923). 

1% House Military Affairs Committee Rept. No. 2330, 76th Cong., 3d sess., to accompany FI. R. 9024, 
May 28, 1940, states that ‘““* * * the primary purposes of the statute [sec. 281] seems (sic) to be to dis- 
courage the use of undue or sinister influence by those in a position to exert it, and to prevent the loss to 
the Government of time for which officers and employees are paid by the Government * * *.” 
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agreements for other compensation for services, to be paid 
by those interested in matters before Government officers, 
would be to countenance the rendering of services ofttimes 
inconsistent with fidelity to the best interest of the Govern- 


ment to which the employee owes his first and highest 
obligation. 


Similarly, in United States v. Olster (15 F. Supp. 625 (D. C. Pa, 
1936)), the Court observed that— 


the gist of the crime is the wrong done to the people by 
corruption in public office; to wit, the receipt of money by an 
officer of the United States for services to any person in 
relation to any proceeding in which the United States is a 
party or directly or indirectly interested. 


Other cases stress the undue-influence facet of the offense, e. g., 
United States v. Quinn (141 F. Supp. 622 (D. C. N. Y. 1956)): 


The broad objective of the act is to secure the integrity of 
executive action against undue influence of Members of 
Congress upon executive officers and to insure efficiency in the 
conduct of public affairs. It was felt that the absence of 
pecuinary gain to Members of Congress would reduce or 
eliminate any undue influence upon executive officers or 
employees in those matters where they appeared before 
such executive officials— 


and United States v. Reisley (35 F.Supp. 102,103 (D.C. N.J. 1940)) : 


in section 113 [281], with which we are here concerned, 
Congress dealt with that threat to the integrity of govern- 
mental action which arises when a Senator, Representative, 
departmental head, or other Federal officer or clerk sells hia 
influence to a claimant against the Government. It is the 
trading for pay of the prestige or power which comes with 


the defendant’s position in the Government that is dealt with 
by this section. 


With this two-pronged purpose, the scope of the section is extremely 
broad, affecting all manner of services performed for compensation or 
promise of compensation, for private parties, before executive or 
independent agencies, in matters which involve the direct or indirect 
interest of the United States. 


Elements of the offense 


Like the bribery statutes,” section 281 penalizes the receipt and 
the agreement to receive compensation, but not the performance of 
services itself. Compensation, i. e., money or some other thing of 
value,'® is the essential element. If the actor agreed to accept or 
did accept compensation for their performance, the fact that the serv- 
ices were not harmful "° to the United States, were actually a part of 
the Federal official’s duties,!" or were even beneficial,” is irrelevant, 





106 Also, see United States v. Adams, 115 F. Supp. 731, 734 (D. C. N. D. 1953); Burton v. United States, 
202 U. S. 344, 368 (1906). 


107 18 U . 8. C., see. 202 and 205 (1952). 

1% United States v. Broth, 148 F. 112 (C. ©. Oreg. 1906). 

10 Opper v. L ——~ States, 348 U. S. 84 (1954); re v. United States, 175 F. 2d 994 (C. A. D. C, 1949). 
10 McGregor v. United States, 134 F. 187, 195 (C. Cc . A. 4th Cir., 1904). 

111 United States v. Booth, note 108, supra. 

2 McGregor v. United States, note 110, supra, 
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as is his motive."* But intent to receive compensation for Govern- 
ment-connected services is an essential element of the offense." 

As has been indicated, the focus of the section upon acceptance of 
or agreement to accept compensation, to the exclusion of the per- 
formance of services, leads to two peculiar results. The innocent act 
of receiving payment during Government employment for Govern- 
ment-connected services which were fully performed prior to entry 
upon such employment, though clearly outside the purpose of the 
statute, is literally forbidden. 

On the other hand, inasmuch as the section penalizes nothing done 
by a prospective or former officeholder,”® an agreement entered 
into in anticipation of election or appointment to one of the covered 
offices or employments, looking to the performance of Government- 
connected services during incumbency, and the compensation of 
such services after termination of Government employment, would 
seem to be immune. 

This conclusion is strengthened by judicial holdings to the effect 
that receipt and agreement to receive compensation are separate and 
distinct offenses."® Under these decisions, it would be difficult to 
contend that a preemployment agreement to receive compensation 
constituted a continuing agreement or undertaking sufficient to 
afford application of the statute after employment had begun. 

The principal limitation upon the scope of section 281 is that it 
does not apply to court appearances, but only to the compensation 
of services ‘“‘before any department, agency, court-martial, officer, 
or any civil, military, or naval commission.” "7 The legislative 
history of the section clearly indicates that’ Congress did not intend 
to prohibit the compensation of services rendered before judicial 
tribunals. Indeed, the bill, as originally introduced, would have 

rohibited both court appearances and their compensation, but the 

enate Judiciary Committee reported in favor of striking this pro- 
hibition, and it was stricken. Senator Trumbull, chairman of the 
Judiciary Committee, then told the Senate: ™* 


This is not a bill to prevent attorneys from practicing in 
courts of law, but it is a bill to prevent Representatives and 
Senators in Congress and officers of. the Government who 
are paid for their services from receiving a compensation for 
prosecuting claims in the departments and before the bureaus 
of the Government, and before courts-martial. 


The courts have uniformly accepted this construction, and have held 
that the services whose compensation is outlawed are only such serv- 
ices as are rendered or to be rendered before executive and independent 
agencies.'!® 

Within this limitation, however, the further statutory requirement 
that the United States shall be “a party or directly or indirectly inter- 
ested’”’ ' appears to be met automatically. For the Supreme Court 


118 Thid. 

14 United States v. Quinn, 141 F. Surp. 622, 628 (D. C. N. Y. 1956). 

115 Other than a Member of or Delegave to Congress or a Résident ‘Commissioner ‘before he has qualified.” 

116 See Burton v. United States, 202 U. S. - (1906); Egan v. United States, 287 F. 958 (C. A. 7 = 1923); 
United States v. Reisley, 35 F. Supp. 102 (D. N. J. 1940); United States v. Driggs, 125 F. 520 (D. N. Y. 1903). 

11718 U. 8. C., sec. 281 (1952). 

118 Congressional Globe, pt. 1, 38th Cong., Ist sess., 561 (1864); see also id. at 555. 

119 ets States v. Quinn, iui F. Supp. 870 (D. C. N.Y. 1953); United States v. Adams, 115 F. Supp. 731 
734 (D. C D. 1953); United States v. Waldin, 122 F. Supp. 902, 903 (D. C. Pa. 1954). 

12018 U. ‘S C., sec. 281 (1952). 
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has held that a fraud-order proceeding before the Post Office Depart- 

ment is a proceeding in which the United States, although having no 
pecuniary interest in the outcome, is “directly or indirectly inter- 
ested,’”’ within the meaning of the statute. Under this construction, 
and inasmuch as some Federal public interest underlies the operation 
of every Federal agency, it is difficult to conceive of a proceeding 
before any such agency which would not involve a direct or indirect 
interest of the United States sufficient to satisfy the statute. Ta 
constitute “services,” however, the activity must be of a character 
designed to produce e favorable official action. Mere inquiry as ta 
status has been held not to meet this test.!™ 

The language of the section which prohibits compensation of the 
Federal official for services rendered “either by himself or another” !** 
has given rise to discussion '“ concerning the effect of the statute upon 
compensation for services rendered by non-Government partners of a 
Federal official. This has been stimulated by a 1943 opinion of the 
Attorney General '!* which reads in part as follows: 


I am of the opinion that the prosecution of a claim against 
the Government by a law partner of an expert consultant 
would subject the consultant to the penalties of section 109 
(18 U.S. C., see. 283), and possibly of 113 (18 U.S. C., see. 
281), of the Criminal Code * * * to avoid the provisions of 
the above statutes, the purpose and wording require that both 
the consultant and his partners shall refrain from prosecuting 
any claim against the Government during the period of an 
appointment. [Emphasis supphed.] 


In evaluating the oe passage in relation to section 281, it 
should be borne in mind that whoever aids in or induces the commission 
of an offense against the United States is guilty as a principal.'* 
Thus, non-Government partners who aid in the violation of section 
281 are themselves guilty of its violation. 

The obvious course of the Government partner is formally to dis- 
sociate himself from the firm or, at the very least, from its Government- 
related activities and the compensation therefrom for the duration of 
his Government employment. For there can be little question that 
knowing acceptance by a Government partner of compensation for 
the Government-related services of his non-Government partners 
violates the statute.’ The recent case of United States v. Quinn 
(141 F. Supp. 622 (D. C. N. Y. 1956)), however, points out that 
partners are not deemed to act for one another so far as criminal 
liability is concerned, holding that while criminal animus need not 
be proved, knowledge of the source and nature of the payments re- 
ceived is an essential element of the offense, and that membership in 
a partnership, alone, is insufficient to impute such knowledge to a 
member where receipt with such knowledge would be a crime. Lack 
of proof of such knowledge resulted in a judgment of acquittal. More-. 

121 Burton v. United States, 202,U. 8.344; (1906). To the same effect, see United States v. Booth, 148 F. 112 
(C. C. Oreg. 1906); 1949 Op. Atty. Gen., July 18. 

12 United States v. Quinn, 141 F. Supp. 622 (D. C. N. Y. 1956). 
13.18 U. 8. C., sec. 281 (1952). 

4 E. g., Brown, op. cit., pp. 5, 6, 8, 9, 21, 22; McElwain and Vorenberg, op. cit., pp, 963, 964. 

125 40 Op. Atty. Gen. 289, 293. 

1618 U. 8. C., sec. 2 (a) (1952). 

127 Even acquiescence in the performance oi such services with the understanding that his distributive 
share of partnership earnings will include compensation therefor may be sufficient to spel] out agreement 


to receive such forbidden compensation, and acquiescence in the crediting of such share to his partnership 
account may constitute its constructive receipt. 
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over, as the law now stands, the non-Government partners in the 
Quinn case, who earned the compensation and shared it with their 
Government partner, were not guilty as aiders and abettors because 
the crime itself has not been committed. It must be noted that, 
unlike other provisions of the Criminal Code,’ section 281 does not 
directly penalize a person who makes a payment whose receipt is 
prohibited. 

In United States v. Reisley, a prosecution based on the receipt 
of compensation for past services of the proscribed kind, which had 
ostensibly, but not actually, been rendered by a Federal employee, 
was dismissed because of the fictitious character of the services.’ 
Judge Maris held that, though guilty of the state law offense of obtain- 
ing money under false pretenses, the defendant had not received com- 
pensation for services either “rendered’’ or “‘to be rendered”’ within the 
meaning of the statute. Perhaps the letter of the section required 
this result. From the standpoint of the integrity of the Federal 
service, however, both the extortion practiced and the appearance of 
corruption created by activities of this kind would seem to warrant 
interdiction by Federal statute. 


Relation to other laws 


Some indication of the general relation of section 281 to other 
statutes bearing on Government-employment ethics may facilitate 
an overall appraisal of its function. 

Since it penalizes incumbents only, section 281 has no overlapping 
or conflicting effect with section 284 or with section 99 of title 5, for 
the impact of these sections is exclusively on former employees of the 
Government. On the other hand, acts prohibited by section 283 
(prosecution of claims against the United States) or by section 434 
(transaction of Government business with an entity in which the 
employee has an interest), if performed before an executive or inde- 
pendent agency for compensation, constitute violations of section 281 
as well. 

Distinction between section 281 and section 1914 (prohibiting 
private contribution to a Government salary) lies in the nature of the 
services whose compensation these sections, respectively, prohibit. 
Section 1914 aims at the supplementation of the salary of a Federal 
official or employee “in connection with his services as such officer or 
employee.” *' In other words, the services performed by the 
recipient are those required of him by his job. Section 281, on the 
other hand, aims at compensation for services in connection with 
particular matters or proceedings of interest to the party paying the 
compensation. Possible overlap exists if the private party designates, 
as the subject of compensation, particular services which the Govern- 
ment employee was bound to perform anyhow, as part of his job. 

Section 281 is best distinguished from the bribery sections (202 and 
205) by the function of the receipts prohibited by the respective 
enactments. Sections 202 and 205, which prohibit bribery as it is 
traditionally conceived, require official action or an intent that the 
receint shall influence the official action of the recipient. Section 281, 


128 18 U. S. C., sees. 201 and 204 (bribery), 216 (contract procurement), and 1914 (private contribution to 
Government salary) (1952). 

12935 F,. Supp. 102 (D. C. N. J. 1940). 

180 An earlier agreement to receive such compensation, though otherwise actionable, was outlawed by the 
statute of limitations. 

13118 U. 8. C., sec. 1914 (1952). Emphasis supplied. 
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on the other hand, prohibits compensation of “services,’’ which, 
though necessarily designed to persuade or influence,’ need not 
involve official action of the recipient. 

Section 216, which prohibits “procurement” of Government con- 
tracts for compensation, does not so easily yield to classification. 
Certainly a receipt for “giving” or “procuring” a Government con- 
tract implies bribery, i. e., official action influenced by payment. 
Writers have classified section 216 as a bribery statute."* The fact 
that no exemptions from its terms have been enacted indicates that 
it is widely so regarded. On the other hand, a receipt for “aiding to 
procure” such a contract does not necessarily imply official action 


by the recipient, but equally implies “‘services’” of an influential or 
persuasive nature. 


Aspects of section 281 relevant in a revision 


The following aspects of section 281 should be considered in con- 
nection with revision and codification of the conflict of interest and 
related laws: 

The section fails to prohibit recerpt of Government-related serv- 
ices in courts, or before Congress and its committees; 

2. It fails directly to penalize persons who make the payments 
whose receipt is prohibited; 

It does not specifically apply to congressional or judicial 
employees; 

4. It ostensibly penalizes receipt during Government employment 
of compensation for preemployment services; 

5. It fails to prohibit preemployment receipt or agreement to 
receive, or postemployment receipt, of compensation with respect to 
services to be rendered or actually rendered during the period of 
( 7 nment employment; 


It fails to penalize receipt of compensation for ostensible but 
fic titious past services 


It fails to specify that only receipts from private sources are 
prohibited : 


8. It is subject to not less than 13 exemptive enactments of various 
kinds. 


Effect of exemptions on section 281 


Revision must also take into account the more important exemptive 
statutes which relieve various classes of Federal employees from the 
ah ag of section 281. 


Section 113 of the Renegotiation Act of 1951,"™° which applies to 
all Soleil in the Defense, Army, Navy, and Air Force Depart- 
ments, the Maritime Administration, the Federal Maritime Board, the 
General Services Administration, and the Atomic Energy Commission, 


82 United States v. Quinn, 141 F. Supp. 622 (1956). 

133 ‘*Whoever, being a Member of or Delegate to Congress, or a Resident Commissioner, either before or 
after he has qualified, or being an officer, employee, or agent of the United States, directly or indirectly takes, 
receives, or agrees to receive, any money or thing of value, for giving, procuring, or aiding to procure te or 
for any person, any contract from the United States or from any officer, department, or agency thereof; 
or 

“Whoever, directly or indirectly, offers, gives, or agrees to give any money or thing of value for procuring 
or aiding to procure, any such contract— 

“Shall be fined not more than $10,000 or imprisoned not more than 2 years, or both; and be disqualified 
from holding any office of honor, profit, or trust under the United States. 

“The President may declare void any such contract or agreement’’ 18 U. 8. C., sec. 216 (1952). 

134 See McElwain and Vorenberg, op. cit., pp. 977-978, quoted at footnote 57, supra; Davis, op. cit., p. 93, 
footnote 52. Compare Brown, op. cit., pp. 7-8, quoted at footnote 57, supra. Also see Dembling and Forrest, 
op. cit » mi p- 196. 

50 U. &. C. App., sec. 1223 (Supp. 1952), quoted at p. 14, supra. 
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states that nothing in section 281, among others, shall prevent any 
such employee from prosecuting any claim against the United States; 
provided that he shall not prosecute such a claim (1) involving any 
subject matter directly connected with which he was so employed, or 
(2) during the period he is “engaged in employment” in such an 
agency. 

The meaning of the foregoing statement is elusive, first, because 
section 281 does not prevent the prosecution of claims but only the 
receipt of compensation and, second, because even if it is assumed 
that section 113 intends also to exempt receipt of compensation, 
subdivision (2) of the proviso withdraws the exemption from the only 
activity upon which section 281 operates, i. e., activity of currently 
employed Government officials and employees. 

The effort of writers to ascribe meaning to this enactment has 
resulted in the following three statements: 


1. This [sec. 113] relaxes the law considerably for certain 
specified groups of Government officials and employees, by 
allowing them to receive compensation in connection with 
matters concerning the Government * * *,'%6 

2. This appears to be an attempt upon the part of Congress 
to clarify the meaning of sections 281 and 283 * * *,187 

3. In view of the second proviso in regard to claims prose- 
cuted during a period of Government service, it is obvious 
that this section does not solve many of the problems raised 
by the restrictions on present employees. But the language 
of subsection (2) may strengthen the position of a special 
consultant who wants to practice law between his periods of 
Government service and who is worried that he may still be 
“an employee”’ within the meaning of sections 281 and 283.'* 


The suggestion of the last foregoing excerpt, i. e., that the words 
“engaged in employment” in the second proviso may have had the 
object of limiting the employment status of part-time consultants to 
their actual working days, is persuasive in light of the original form 
of this provision.’ However, the exemption now applies to full-time 
as well as part-time employees and separate enactments cover the 
exemption of part-time consultants. Thus the present impact of 
section 113 on section 281 remains speculative. 

The remaining exemptions from section 281 apply to WOC’s and 
to experts, consultants (WAE’s) and members of certain advisory 
boards. WOC’s employed under section 710 (b) (4) of the Defense 
Production Act of 1950’ are given a general exemption from all 6 
conflict of interest statutes, limited by 4 subdivisions which state 
exceptions. On analysis, a WOC appointed under this section 
remains liable to prosecution under section 281 only if: 

(i) he engages im activity constituting violation of section 434 
for compensation; '*! 





136 Ethical Standards in Government, note 5, supra, p. 45. 

1387 Davis, op. cit., note 7, supra, p. 912, n. 88. 

1388 McElwain and Vorenberg, op. cit., note 6, supra, p. 976. 

139 See p. 15, supra. 

40 50 U.S. C. App., sec. 2160 (b) (4) (Supp. 1952), quoted at p. 15, supra. 

41 Unless ‘‘compensation”’ is irrebuttably to be presumed from the nature and purpose of sec. 434, in 
prohibiting official dealings with a business entity in which the Government agent has a pecuniary interest, 
in which case any violation of sec. 434 would remain cognizable as a violation of sec. 281. 
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(ii) he recommends or takes governmental action affecting the 
Government business of his private employer or any other busi- 
ness in which he has an interest, for compensation; 

(iii) he prosecutes a claim against the United States in a matter 
concerning which he had governmental responsibility, for com- 
pensation before an executive or independent agency; or 

(iv) he accepts salary from other than his private employer 
with respect to services as a Government employee before an ex- 
ecutive agency. 

He thus remains free to accept compensation from his private em- 
ployer and others, both for the prosecution of claims against the 
United States with respect to which he has not had governmental 
responsibility, and for performance of a wide range of representation 
and other activities before Federal agencies, including the agency in 
which he holds appointment.” 

Substantially the same conditions affect WAE’s appointed under 
the Defense Production Act, and identical treatment is accorded 
WOC’s and WAE’s, respectively, appointed pursuant to section 
704 of the Second Supplemental Appropriations Act of 1951,'* _— 
WOC’s appointed under the Mutual Security Act.™ WAE’s, a 
distinguished from WOC’s appointed under the latter act, sane 
subject to section 281 only with respect to services in connection with 
which they were “directly involved”’ in Government service, leaving 
them similarly free to. accept compensation ‘for sérvices before the 
agency in which they hold appointment. 

Advisers appointed by the Secretary of Defense under section 303 
of the National Security Act of 1947, as amended,’ and members 
of advisory boards which the Atomic Energy Commission is authorized 
to establish * are left subject to section 281 only with respect to 
services which involve the agency they are advising or in which that 
agency is interested. On the other hand, members of advisory com- 
mittees established by the Housing and Home Finance Administrator 
are exempt from section 281 without any limitation.' 

The following aspects of exemption from section 281 should be 
oer in any revision: 

. Unless some reason appears why full-time Government employ- 
ees, ae more particularly, the full-time employees of some agencies 
but not others, should be exempt from section 281, the exemption 
from that section provided by section 113 of the Renegotiation Act 
of 1951, whatever its import, should be repealed.’ 

2. If it be concluded that some exemption from the prohibition of 
section 281 is required to enable the Government to secure services on 


a noncompensated basis not otherwise available, such exemption 
should be kept to a minimum. 


142 See Interim Report of the Antitrust Subcommittee of the House Committee on the Judiciary Pur- 
suant to H. Res. 220n WOC’s and Government Advisory Groups, 84th Cong., 2d sess., April 24, 1956, p. 52. 
18 By Executive Order No. 10647, November 29, 1955, 20 F. R. 769, WAE’s appointed under sec. 710 (c) 


of the Defense Production Act are subje ct to identical exemptions, except that they are not exempted from 
secs. 434 and 1914 


44 See 10 U.S. C., see. 1583 (Supp. 1952) 


14522 U.S. C., sec. 1790 (b) (Supp. 1952). 

146 22 U.S. C., see. 1792 (a) (1952), quoted at p. 17, supra. 

4710 U. 8. C., sec. 173 (Supp. 1952), quoted at p. 16, supra. 

48 42 U. 8. C., sec. 2203 (Supp. 1952), quoted at p. 17, supra. 

49 12 - . 8. C.. see. 1701 (h) (Supp. 1952), quoted at p. 18, supra. 
Ue | 257 


85th Cong., Ist sess., now pending in Congress, would repeal sec. 113. 
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3. Under no circumstances should exemption from section 281 
permit: 
(a) compensation of services in any matter in which the em- 
ployee has or had governmental responsibility, or 
(6) compensation of services before the agency in which the 


employee holds appointment or in any matter in which that 
agency is involved or interested. 


C. PROSECUTION OF CLAIMS AGAINST THE UNITED STATES (18 U. 8. C., 
SEC. 283) 
Text of the statute 

Whoever, being an officer or employee of the United States 
or any department or agency thereof, or of the Senate or 
House of Representatives, acts as an agent or attorney for 
prosecuting any claim against the United States, or aids or 
assists in the prosecution or support of any such claim other- 
wise than in the proper discharge of his official duties, or re- 
ceives any gratuity, or any share of or interest in any such 
claim in consideration of assistance in the prosecution of such 
claim, shall be fined not more than $10,000 or imprisoned 
not more than one year, or both. 

Retired officers of the armed forces of the United States, 
while not on active duty, shall not by reason of their status 
as such be subject to the provisions of this section. Nothing 
herein shall be construed to allow any such retired officer 
within two years next after his retirement to act as agent or 
attorney for prosecuting or assisting in the prosecution of 
any claim against the United States involving the depart- 
ment in whose service he holds a retired status, or to allow 
any such retired officer to act as agent or attorney for prose- 
cuting or assisting in the prosecution of any claim against 
the United States involving any subject matter with which 
he was directly connected while he was in an active-duty 
status. 

This section shall not apply to any person because of his 
membership in the National Guard of the District of Colum- 
bia nor to any person specially excepted by enactment of 
Congress. ~ 

Brief history 

This was the first of the conflict-of-interest statutes to be enacted. 
It originally appeared as section 2 of the act of February 26, 1853, 
“to prevent frauds upon the Treasury of the United States.” The 
provision was incorporated in the Revised Statutes as section 5498, 
without substantial change. In the 1909 codification and revision of 
the penal laws, it was included as section 109, again without substantial 
change.” 

In the 1948 recodification and revision of the penal laws, this section 
was codified as section 283; the maximum fine was increased from 
$5,000 to $10,000 and members of the National Guard of the District 
of Columbia and persons specially exempted by Congress were ex- 
cluded from coverage.’* Section 283 was last amended by the Joint 


151 10 Stat. 170. 
182 35 Stat. 1088, 1107. 
183 62 Stat. 697-698. 
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Resolution of June 28, 1949, which added the paragraph relating to 
retired officers of the armed forces.!™ 


Purpose and scope 


The prohibition of section 283 is not limited te the reeeipt of com- 
pensation for services before executive or independent agencies, but 
applies to prosecution of any claim against the U nited States, regard- 
less of compensation or forum. There has been little judicial dis- 
cussion of the purpose of Congress in —— this provision. In the 
early case of Hr parte Curtis “(106 U. § 371, 372 (1882)), however, 
the Supreme Court observed that in this and other statutes Congress 
intended 


to promote efficiency and integrity in the discharge of official 


duties, and to maintain proper discipline in the public 
service °— 


It would seem that while Congress felt that the prohibition of 
compensation sufficiently protected the Government with respect to 
most private representation by Federal employees in connection with 
Government matters, it concluded that prosecution by Government 
personnel of claims against the United States creates too great an 
opportunity for unfair advantage and too great strain, not only on 
the integrity of the service, but perhaps also on the appearance of its 
integrity—and therefore outlawed such activity entirely, without 
regard to whether or not it is compensated. Further, insofar as sec- 
tion 283 also penalizes receipts in consideration of assistance in the 
prosecution of claims against the United States, it parallels section 281 
and strikes at bribery.'™ 
Elements of the offense 


Until a few years ago, confusion attended the meaning of the term 
“claim against the U nited States,” as used not only in section 283, 
but also in section 284 and in section 99 of title 5. The position of the 
Attorney General had been that no distinction was to be made between 
monetary and nonmonetary claims, or between claims by moving 
parties or defensive ones.’ This position did not, however, find 
favor with the Federal courts, with respect to the construction of 
either section 283 or 284. In Morgenthau v. Barrett (108 F. 2d 481 
(C. A. D. C. 1939)),"* the court declared that section 283 did not 
automatically debar persons subject to its prohibition from practice 
before the Treasury Department, accepting the contention that such 
practice involved representation of private parties in relation to many 
matters other than the prosecution of claims against the United 
States. The case of United States v. 679.19 Acres of Land (113 F. 
Supp. 590 (D. C. N. D. 1953)), held that, in a condemnation proceed- 

184 63 Stat. 280. 

185 In United States v. 679.19 Acres of Land, 113 F. Supp. 590, 593 (D. C. N. D. 1953), the court stated that 
sec, 283 ‘‘was passed by Congress for the purpose of preventing Government employees from making use 
of private Government information to assist persons who had claims against the United States. Second, 
it was also passed by the Congress for the purpose of prohibiting Government employees who had access 
to Government files from obtaining therefrom information regarding persons who might possibly have 
claims against the Government and then soliciting the representation of the owners of such claims or assist- 
ing them in some way, thereby earning fees.’’ 

18% See Muschany v. United States, 342 U.S. 49, 65 (1945). 

1857 Department of Justice Memo No. 40, August 2 27, 1953; see Davis, op. cit., note, p. 908. 

158 Certiorari denied, 309 U.S. 672 (1940). This case arose on a writ of mandamus to the Secretary of the 
Treasury to require admission of a retired officer to practice before the Department. Although sec. 283 
was held to be no automatic bar to his admission, the court concluded that the petitioner was an “‘officer 


of the United States’ and was therefore precluded by sec. 281 from accepting compensation for services 
rendered before the agency in matters in which the United States was interested. 
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ing, the rights of the landowner are not claims against the United 
States within the meaning of section 283, because the Government, 
and not the landowner, is the plaintiff and claimant. Most recently, 
United States v. Bergson (119 F. Supp. 459 (D. C. D. C. 1954)), 
construing the same language in section 284, held that “claim against 
the United States” is limited to a demand against the United States 
for money or property. 

In contrast to the narrow reading which has been judicially accorded 
“claim against the United States,” both the courts and the Attorney 
General have given full effect to the broad language of the statute 
which prohibits not only prosecution, but also aid or assistance in the 
prosecution or support of claim. The section has been held appli- 
cable to activity before courts as well as Federal ' and interna- 
tional '' agencies, irrespective of compensation ' or of the stage or 
formality of the controversy.’"* No restrictive decision or ruling as 
to this aspect of section 283 has been encountered. 

The prohibition of section 283 against receiving any gratuity, or 
share of or interest in any claim against the United States in con- 
sideration of assistance in its paeerenion was considered in Case v. 
Helwig (65 F. 2d 186 (C. A. D. C. 1933)). In that case an attorney 
partner, immediately after entering Government employment, by 
agreement converted his 50-percent share in the firm’s contingent 
fee interest in a claim against the United States into a 40-percent 
share, in consideration of his disqualification from rendering further 
services. He also assigned his new 40-percent interest as security 
for advances. The Court of Appeals for the District of Columbia 
denied enforcement of both the agreement and the assignment, as 
contrary to public policy. It reasoned that the retention by a Federal 
employee of a contingent interest in a claim against the United States 
was inconsistent with the intent of section 283. 

It thus appears that, like section 281, section 283 literally prohibits 
receipts on account of pre-Government-employment services, at least 
when such receipts can, as in the case of contingent fees, be equated 
to interests in or shares of the claim against the United States. It 
follows that persons entering Government services must not only 
refrain thereafter from prosecuting claims against the United States, 
but should also liquidate their contingent interests in any such claims 
before assuming office. 

Case v. Helwig was relied on in the opinion of the Attorney Gen- 
eral ' stating the conclusion that prosecution of a claim against the 
United States by a law partner of a Federal employee would subject 
the latter to the penalties of section 283. Here, as in the case of sec- 
tion 281,’ the obvious course of a Government partner is to disso- 
ciate himself for mally from Government claims activities of the firm, 
for the duration of his employment. Inasmuch, however, as sec tion 
283 does not expressly state that receipt of a gratuity, interest in, or 


189 Ex Parte Curtis, 106 U.S. 371 (1882); In re Tyler, 18 Ct. Cls. 25 (1883); In re Winthrop, 31 Ct. Cls. 35 
(1895); 34 Ops. Atty. Gen. 55 (1933). 

160 Van Metre v. Nunn, 166 Minn. 444, - N. W. 1012 (1912); Ludwig v. Raydures, 25 Oh. App. 293, 157 
N. E. 816 (1927), certiorari denied, 309 U. S. 672 (1940). 

161 23 Ops. Atty. Gen. 533 (1901). 

182 Case v. Helwig, 65 F. 2d 186 (1933); For v. Willis, 114 Ky. 940, 72 S. W. 330 (1903;) 40 Ops. Atty. Gen: 
289 (1943). 

168 See note 160, supra. 

14 40 Op, Atty. Gen, 289, 293 (1943), See p. 23, supra. 

165 See p. 23, supra. 
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share of the claim is outlawed if it is received in consideration of as- 
sistance by another,’ it is less clear than in the case of section 281 
that receipts from a partner’s activities are outlawed. Indeed, the 
history of the section is to the contrary effect, for it is based on sec- 


tion 109 of the Criminal Code of 1909 whose pertinent language for- 
bade the official to— 


receive any gratuity or share of or interest in any claim from 
any claimant, with intent to aid or assist, or in consideration of 
having aided or assisted,‘” in the prosecution of such claim—'® 


thus apparently limiting the disqualification to gratuities for the 
official’s own assistance. 

The second paragraph of section 283 } (as well as the similar pro- 
vision of sec. 281), which excludes retired officers of the Armed 
Forces while not on active duty from the application of the statute, was 
occasioned by the decision of the Court of Appeals for the District of 
Columbia in Morgenthau v. Barrett (108 F. 2d 481; C. A. D. C. 1939, 
certiorari denied, 309 U. S. 672 (1940)), which held that such persons 
fall within the definition of “‘officer of the United States.’’ Exclusion 


of such officers from the impact of section 283 is qualified by the state- 
ment that— 


Nothing herein shall be construed to allow any such retired 
officer within two years next after his retirement to act as 
agent or attorney for prosecuting or assisting in the prose- 
cution of any claim against the United States involving the 
department in whose service he holds a retired status, or to 
allow any such retired officer to act as agent or attorney for 
prosecuting or assisting in the prosecution of any claim 
against the United States involving any subject matter with 
which he was directly connected while he was in active-duty 
status.” ™” 


While this literally imposes a lifetime disqualification upon retired 
officers from prosecuting claims with which they were directly con- 
nected on active duty, the report of the Ways and Means Committee, 
accompanying the bill whose enactment resulted in the exclusion of 
retired officers from coverage, states that the duration of this dis- 
qualification is intended to be 2 years.'” This conflict should be 
clarified.!”* 


Relation to other laws 


Section 283 combines with section 281, in a somewhat less than 
systematic way to outlaw those private-business activities of currentl 
employed public servants which are thought to be inconsistent wit 
Federal employment. The exclusive focus of section 283 upon 
prosecutions of claims against the United States, as narrowly con- 
strued by the courts, removes from its ambit activities, such as 

166 Cf, ** * * services rendered or to be rendered, either by himself or another * * *’’ (18 U. 8. C., sec, 
281). 

7 Emphasis supplied. 
168 March 4, 1909, ch. 321, sec. 109, 35 Stat. 1107. 
16° This paragraph was enacted by joint resolution of June 28, 1949, 63 Stat. 280. See Ways and Means 
Committee H. Rept. 846, to accompany H. J. Res. 276, 81st Cong., Ist sess., June 20, 1949. 

9 This paragraph was enacted by the act of October 8, 1940, 54 Stat. 1021, c. 762. See Committee on Mili- 


tary Affairs Rept. No. 2330, to accompany H. R. 9024, 76th Cong., 2d sess., May 28, 1940, 
118 U. 8. C., sec. 283 (1952). 


. 172 See Ways and Means Committee Rept. 876, to accompany H. J. Res. 276, 8lst Cong., Ist sess., June 
20, 1949. 


173 Without discussion, writers have ascribed differing effects to the provision in question. Compare 
Brown, op. cit., p. 23, and Ethical Standards in Government, p. 50. 
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defense of claims instituted by the United States and the prosecution 
of nonmonetary claims against the United States, some, but by no 
means all, of which fall within the prohibition of section 281. Al- 
though these sections deal exclusively with current holders of public 
office, the concept “‘claim against the United States,’ which is the 
subject of section 283, serves to introduce the sole statutory inhibition 
upon post-Government-employment activities, embodied in section 
284 and in section 99 of title 5, which are next to be considered. 
Aspects of section 288 relevant in a revision 

The following aspects of section 283 should be considered in con- 
nection with a revision of the conflict-of-interest and related laws 

1. Present law maintains a distinction between activity that is 
thought to be so objectionable that it is outlawed unconditionally 
(sec. 283) and activity whose compensation alone is outlawed, and then 
only if the activity takes place before an executive or independent 
agency (sec. 281). It must be determined whether this distinction 
should be perpetuated or eliminated and, if perpetuated, whether the 
present boundaries are satisfactory. If the distinction should be 
eliminated,’ consideration should be given to combining sections 281 
and 283 in a single provision that will outlaw both the performance 
and compensation of specified acts, on a uniform basis. 

2. Unlike section 281, which covers Members of Congress and 
executive employees, but fails specifically to cover congressional 
employees, section 283 covers congressional and executive employees, 
but fails to cover Members of Congress. The latter, however, are 
prohibited from practicing before the Court of Claims.’ Whether 
uniformity of coverage is here desirable must also be determined. 

3. Whether persons may enter Government service as owners of 
unliquidated or contingent interests (for services or otherwise) in pend- 
ing claims against the United States, and whether they may thereafter 
share in the compensation of others for services in prosecuting such 
claims in courts should also be clarified. 

4. Inconsistency between the language of the statute and its legisla- 
tive history ' as to whether the disqualification of retired officers of 
the Armed Forces from prosecuting claims against the United States 
involving subject matter with which they were directly connected in 
active-duty status runs for life or only for 2 years after retirement has 
created confusion. The appropriate duration of this prohibition 
should be redetermined and clearly enacted.'” 

5. In its present form, section 283, read literally, appears to pro- 
hibit Federal employees from coming to the aid of a fellow employee 
who has been discharged or suspended without pay, because the back- 
pay element constitutes a ‘‘claim against the United States.’’ Con- 
sideration should also be given to an exception for such activity, where 
not inconsistent with duty.’ 





14 H. R. 257, 85th Cong., Ist sess., now pending in Congress, would extend the scope of see. 283 to include 
the broad sade matter of sec. 281, without restriction to performance before executive and independent 
agencies. 

17818 U. 8. C., sec. 282 (1952). 

1% Specifically, H. Rept. 846, 8ist Cong., Ist sess., to accompany H. J. Res. 276. 

17 H. R. 257, 85th Cong., Ist sess., now pending in Congress, would impose lifetime disqualification upon 
retired officers of the Armed Forces with respect to any matter in which the United States is a party, if it 
involves the department in which such holds a retired status, or a subject matter with which he was directly 
connected while in active-duty status. 

178 Such an exception is the object of H. R. 4188, 85th Cong., Ist sess., now pending in Congress. 








CONFLICT OF INTEREST LEGISLATION 33 


Impact of exemptions on section 288 


All the exemptive statutes which have been considered in connection 
with section 281 '” also apply to section 283. As in the case of section 
281, the effect on section 283 of section 113 of the Renegotiation Act 
of 1951 '* is speculative, because section 113 first exempts from, and 
then reinstates the prohibition of the latter enactment. Appointees 
under section 710 of the Defense Production Act of 1950 are exempt 
from the prohibition against the prosecution of claims against the 
United States (as well as from receiving compensation for such 
prosecution), except claims— 


* * * involving any matter concerning which the appointee 


had any responsibility during his employment * * * '* 


and are thus left free to prosecute the non-employment-connected 
claims of their private employers and others, even when such claims 
involve the very agency in which the employee holds appointment. 

The exemptive provision of the Atomic Energy Act and that of 
the Mutual Security Act applicable to WAE’s have an added effect on 
section 283, in that they totally exempt uncompensated prosecution 
of claims aga‘nst the United States. In the case of the Atomic Energy 
Act, this means that such gratuitous prosecution may be undertaken, 
even in respect to matters ‘“‘which directly involve the Commission 
or in which the Commission is directly interested,” ' and, in the 
case of Mutual Security Act WAE’s, even in respect to matters 


in which such individual was directly involved in the per- 
formance of such service [as an expert or consultant] * * * 1% 


In all other respects, the discussion of exemptions from section 281 
applies with equal force to section 283, including the suggestion that 
if some exemption from section 283 be deemed essential, it should in 
no event permit the prosecution of claims or matters with respect to 
which the employee has or had any governmental responsibility, or 
which in any way involve the agency in which he holds appointment. 


D. DISQUALIFICATION OF FORMER OFFICERS AND EMPLOYEES IN MATTERS 
CONNECTED WITH FORMER DUTIES (18 U. S. C., SEC. 284) 


Text of the statute 


Whoever, having been employed in any agency of the 
United States, including commissioned officers assigned to 
duty in such agency, within two years after the time when 
such employment or service has ceased, prosecutes or acts 
as counsel, attorney, or agent for prosecuting, any claims 
against the United States involving any subject matter 
directly connected with which such person was so employed 
or performed duty, shall be fined not more than $10,000 or 
imprisoned not more than one year, or both. 


Brief history 
Section 284, the most recent of the conflict-of-interest enactments, 
was derived from two sources. The first of these was a provision of 


17”? Page 25, supra. 

1899 50 U. S. C, App., sec. 1223 (Supp. 1952), quoted at p. 14, supra. 

181 50 U. S. C. App., sec. 2160 (b) (4) (Supp. 1952), quoted at p. 15, supra; 50 U. 8. C. App., sec. 2160 (c) 
(Supp. 1952); Executive Order No. 10647, November 29, 1955, 20 F. R. 8769. 

182 42 U. 8. C., sec. 2203 (Sunn. 1952), quoted at p. 17, supra. 

18 22 U.S. C., sec. 1792 (a) (Supp. 1952), quoted at p. 17, supra, 
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the Army Appropriations Act of 1919,’* prohibiting former commis- 
sioned officers and employees of the United States who had, in the 
period from April 6, 1917, to July 11, 1919, been engaged in procuring 
supplies for the Military Establishment from presenting claims arising 
out of contracts for such supplies. 

The second source of section 284 was section 19 (e) of the Contract 
Settlement Act of 1944,’ which arose out of a congressional contro- 
versy over the exemption which the predecessor to section 113 of the 
Renegotiation Act of 1951 had superimposed upon section 99 of 
title 5. The latter provision had been on the books since 1872, declar- 
ing it to be unlawful for former departmental employees, within 2 
years after termination of their employment, to prosecute claims 
against the United States which had been pending in any department 
during their said service. In 1942, the War Department recommended 
to Congress that persons employed by the Government on a tempo- 
rary or intermittent basis be exempted from the provisions of section 
99 of title 5 (as well as from secs. 281 and 283). The result was enact- 
ment of an amendment ' to the Renegotiation Act of 1942,'*’ pro- 
viding the recommended exemption, specifically limited to such tempo- 
rary and intermittent employees. In 1944, however, this exemption 
was broadened to cover permanent as well as temporary and inter- 
mittent employees.’ The 1942 amendment had caused no contro- 
versy, but the breadth of the 1944 amendment evoked proposal of 
an amendment to the bill which became the Contract Settlement Act 
of that year, repealing the exemption. The proposed repealer failed. 
Instead, Congress enacted section 19 (e) of the Contract Settlement 
Act of 1944, which provided generally that persons employed by the 
Government must not, during the period of their employment and for 
2 years thereafter, prosecute claims against the United States involving 
subject matter in connection with which they were employed or per- 
formed duty. 

With certain changes in phraseology, the Codifying Act of 1948 
consolidated the Army Appropriation Act provision and the Contract 
Settlement Act provisions into section 284.1 Section 284 may thus 
be viewed as an offshoot of section 99 of title 5, converted into a crimi- 
nal prohibition and broadened in its impact on persons, but sharply 
limited in its coverage of subject matter. 

Purpose and scope 

As the youngest of the conflict-of-interest Jaws, section 284 has 
received only slight judicial consideration. Yet its purpose is clear. 
It is designed ‘to prohibit fence jumping on claims against the 
United States and thereby prevent fraud, collusion, the improper use 
of personal knowledge and inside contacts, and undue motivation for 
employees to act with an e ye to future employment by private claim- 
ants.’ In short, the statute implements a universally accepted 
principle against abuse of confidence.’ The ethical implications of 
this principle, as applied to attorneys, have been elaborated in three 

18 41 Stat. 104, 131; see 5 U. S. C., sec. 100, note (1952). 

185 §8 Stat. 649, 668; see 41 U.S. C., sec. 119, note (1952). 

188 October 21, 1942, ch. 619, title VIII, sec. 801 (c), 56 Stat. 982. 

187 April 28, 1942, ch. 247, title IV, see. 403, 56 Stat. 245. 

188 February 25, 1944, ch. 63, title VII, sec. 701 (b), 58 Stat. 78. 

189 June 25, 1948, 62 Stat. 683, 698. A typographical error was corrected by act of May 24, 1949 (63 Stat. 90). 


19% Dembling and Forrest, op. cit., p. 268. 
1#1 See Davis, op. cit., pp. 910-911. 
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of the Canons of Professional Ethics of the American Bar Association, 
as follows: 


Canon 6: * * * The obligation to represent the client with 
undivided fidelity and not to divulge his secrets or eonfi- 
dences forbids also the subsequent acceptance of retainers 
or employment from others in matters adversely affecting 
any interest of the client with respect to which confidence 
has been reposed. 

Canon 36: A lawyer should not accept employment as an 
advocate in any matter upon the merits of which he has 
previously acted in a judicial capacity. 

A lawyer, having once held public office, or having been 
in the public employ should not after his retirement accept 
employment in connection with any matter which he has 
investigated or passed upon while in such office or employ. 

Canon 37: It is the duty of a lawyer to preserve his chent’s 
confidences. This duty outlasts the lawyer’s employment, 
and extends as well to his employees; and neither of them 
should accept employment which involves or may involve 
the disclosure or use of these confidences, either for the 
private advantage of the lawyer or his employees or to the 
disadvantage of the client, without his knowledge and con- 
sent, and even though there are other available sources of 
such information. 


Despite the unquestioned validity of the purpose which section 284 
is designed to serve, and the clear need to protect the Federal Govern- 
ment against the abuse of confidence at which the section aims, three 
built-in limitations sharply restrict the scope and utility of this 
statute. First, it applies solely to prosecutions of “claims against the 
United States’’—excluding a host of other activities to which the 
principle is as clearly applicable. Second, it applies to only such claims 
as involve a subject matter directly connected with which the former 
employee was employed or performed duty—excluding all matters as 
to which the former employee may merely have inside information or 
potent influence." Third, it expires in 2 years—virtually inviting 
abuse of confidence at the end of the 2-year period. These limitations 
render section 284 urgently in need of strengthening revision. 


Elements of the offense 


As has been indicated, the 1954 decision of United States v. Bergson 
(119 F. Supp. 459 (D. C. D. C. 1954))'™ held that the term “claim 
against the United States,’’ as used in section 284, is limited in its 
meaning to demands against the Government for money or property. 
In short, the vast area of negotiation and litigation before administra- 
tive and ‘judie ial tribunals involving Government contracts, privileges, 
licenses, and the like, is excluded from cove rage of the statute except 
in cases in which a private party is seeking to recover money or 
sinha from the United States. The principal rationale underlying 
the Bergson decision was the legislative history of section 284, shown 
to have had its origin in the Army Appropriations Act of 1919,™ 
~ #2 Compare 50 U. S. C. App., sec. 2160 (b) (4) (iii) (Supp. 1952). 

1% The defendant, a former Assistant Attorney General in charge of the Antitrust Division, was charged 
with having acted as counsel to obtain an antitrust merger clearance letter and aso-called antitrust “railroad 
release letter’? within 2 years after termination of his Government employment. It was also charged that 


these were matters directly connected with which the defendant had been employed and performed duty. 
1% 41 Stat. 104, 131. 
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which was clearly aimed at barring former procurement personnel 
from presenting what could only have been monetary claims arising 
out of procurement contracts. The court also relied on a number 
of administrative interpretations which had differed with the posi- 
tion of the Justice Department, and upon the fact that section 281 
indicated that Congress knew how to outlaw broader activities if it 
so desired. 

By implication of the Bergson case, as well as by direct holding in 
United States v. 679.19 Acres of Land (113 F. Supp. 590, 593-594 
(D. C. N. D. 1953)), which involved identical language of section 283, 
the term ‘‘claim against the United States” also excludes proceedings 
in which the United States is the moving party, i. e., excludes defense 
of claims being prosecuted by the United States. 

In view of its determination with respect to the meaning of ‘claim 
against the United States,” the court in the Bergson case did not 
reach the further issue in that case as to whether the conduct charged 
involved a “‘subject matter directly connected with” the defendant’s 
former employment. 

That question had to be decided in the recent case of Shaw v. United 
States (244 F. 2d 930 (9th Cir. 1957)). In affirming a conviction for 
violation of section 284, the Court of Appeals for the Ninth Circuit 
held that the subject matter of a lawsuit against the United States, 
which arose out of injuries sustained in an accident on a Government- 
owned railroad and in which the defendant appeared as attorney for 
the injured party, was “directly connected with” the defendant’s 
employment at the time of the accident, less than 2 years prior to 
institution of the suit, as assistant chief dispatcher of the railroad. 
The court also rejected the contention that section 284, which was 
enacted before the Federal Tort Claims Act,’ does not contemplate 
negligence suits as “claims.” 

Existing secondary authority agrees that the subject matter directly 
connected with which the employee must have been employed or per- 
formed duty means a particular claim or case rather than the general 
field in which the employee worked.'” 

As in the case of section 283, it is not necessary that compensation 
be received or bargained for, and the prosecution which is prohibited 
may take place in courts as well as before executive and independent 
agencies. Although section 284 omits reference to “aiding or assisting 
in the prosecution or support’! of claims, it is believed that the 
language is generally equivalent to that used in section 283, and pro- 
hibits all manner of professional or representative services in further- 
ance of claims against the United States.’ 

With respect to the beginning of the 2-year period, writers have 
expressed concern as to whether that period begins when the employee 
last handled the particular matter, when he left the agency involved, 
or when he severed his connection with the Government,™ but the 
most plausible construction would seem to be the one last indicated. 

1% Treasury Department Memorandum of February 16, 1952; National Production Authority, August 27, 
1951; Defense Department memorandum entitled ‘“‘Scope and Applicability of Conflict-of-Interest Statutes” 
Op. J. A. G. A. No. 210-85, December 10, 1928; Op. J. A. G. N. No. 1952-112, July 12, 1952. 

1% June 25, 1948, ch. 646, 62 Stat. 983; 28 U. S. C., sec. 2674 (1952). 

197 Davis, op. cit., p. 9099; McElwain and Vorenberg, op. cit., p. 971; Brown, op. cit., p. 27; 90 Congressional 
Record 6212; testimony of the Comptroller General in hearings before the House Committee on Expenditures 
in the Executive Departments on Contract Settlements, February 13, 1945, p 14; H. Rept. 725, 79th Cong., 
ist sess., June 8, 1945. See also Dembling and Forrest, op. cit., p. 267; Wheeler, op. cit., p. 349. 

188 See 18 U. S. C., 283 (1952). 


1% Brown, op. cit., p. 26. 
200 See Brown, op. cit., pp. 27-28; Davis, op. cit., p. 909; Dembling and Forrest, op. cit., p. 286. 
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The prohibition of section 284 is personal to the former Federal 
employee; nothing in the statute ponent an attorney from prosecut- 
ing a claim against the United States upon which his partner had 
formerly worked for the Government. The Canons of Ethics, how- 
ever, prohibit this.” If the former Government employee had access 
to confidential information, not only he, but also his partners or 
employes may be disqualified from prosecuting the claim.”” 

Relation to other laws 


Section 284 carries over to former Federal employees, for a limited 
period and with respect only to claims in connection with which they 
were employed, the prohibition laid upon currently employed personnel 
by section 283. It is 1 of 2 conflict-of-interest enactments regulating 
postemployment conduct. The other, section 99 of title 5, is the next 
conflict-of-interest statute to be considered. 

Aspects of section 284 relevant in a revision 

The following aspects of section 284 should be considered in con- 
ne ae with revision of the conflict-of-interest and related laws: 

The operation of the section is limited to claims against the 
U nied States, as narrowly construed to mean demands for money or 
property. There is no prohibition against performance of professional 
or representative services in connection with other Government- 
related matters, even such matters as the former employee had worked 
on during his Government employment.” 

As so limited, the prohibition of section 284 is further limited 
to ie against the United States upon which the ex-employee per- 
sonally worked. There is no provision against the prosecution of such 
claims as to which the former employee may have had special knowl- 
edge or influential Government contacts. 

The prohibition of section 284 is still further limited to a 2-year 
period. It therefore permits abuse of confidence after the expiration 
of such period.™ 

The statutory language relating to prosecution differs from that 
found in section 283, without apparent reason. 

The beginning of the 2-year period, if such limitation is retained 
for any purpose, should be clarified. 

Impact of exemptions on section 284 

Section 113 of the Renegotiation Act of 1951, as amended,™ has no 
effect on section 284. 

Section 710 (b) (4) of the Defense Production Act of 1950, exempts 


WOC’s appointed under authority of that act from section 284, with 
the exception that— 


exemption [t]hereunder shall not extend to the prosecution 
by the appointee, or participation by the appointee in any 
fashion in the prosecution, of any claims against Government 
involving any sedis concerning which the appointee had any 


2! Canons 6, 36, and 37 of the Canons of Professional Ethics of the American Bar Association, quoted at 
p. 35, supra. 

202 See United States v. Standard Oil Co., 136 F. Supp. 345 (D. C. , 1955). 

203 H.R. 257, 85th Cong., Ist sess., proposes repeal of this limit: ales 1. 

24H, R. 2 25 a 85th Cong., Ist sess., proposes repeal of this limitation. 

205 50 U C. App., sec. 1223 (Supp. 1952), quoted at p. 14, supra. 

206 50 U. 8. C. App., sec. 2160 (b) (4) (Supp. 1952), quoted at p. 15, supra, 
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responsibility during his employment under this subsection, 
during the period of such employment and the further period 
of two years after the termination of such employment.” 


The italicized portion of the foregoing passage differs in verbiage from 
that of section 284. Apparently, the exception from exemption im- 
poses a more stringent requirement than the criminal statute itself, for 
an employee might well have “responsibility” for a particular matter 
in connection with which he was not directly employed nor performed 
duty. It is significant, however, that to the extent to which this 
passage does impose a more stringent requirement than section 284, 
it amounts to no more than a statement of policy, since it is not a part 
of any positive prohibitory enactment.”® 

Variations in the language of other exemptive enactments have 
resulted in uneven exemptions from section 284. Persons appointed 
as WOC’s or WAE’s pursuant to section 303 of the National Security 
Act of 1947, as amended, are exempt from section 284 unless their 
violation of that section— 


relates to a matter directly involving a department or agency 
which [they are] advising or to a matter in which that depart- 
ment or agency is directly interested.” 


The exemption of the Atomic Energy Act from section 284 applies 
unless compensation is received and the matter similarly involves 
the AEC or its interest.”!° 

Mutual Security Act WAE’s are exempt from section 284 unless 
they receive compensation in a particular matter in which they were 
directly involved on their job.”!! 

Finally, persons appointed to exempt positions by the Housing 
and Home Finance Administrator, ere exempt from section 284 
without limitation.?” 

Although revision of exemptions from the conflict-of-interest 
statutes must await determination of the form which those statutes 
should themselves take, there would seem to be no basis for exempting 
from section 284 which, in its present limited form, does no more than 
to prohibit breaches of confidence with respect to particular matters 
upon which the former employee worked for the Government. 


E. DISQUALIFICATION OF FORMER DEPARTMENTAL PERSONNEL FROM 
PROSECUTING CLAIMS PENDING IN DEPARTMENTS (5 U. 8S. C 
SEC. 99) 


39 


Tert of the statute 


It shall not be lawful for any person appointed as an officer, 
clerk, or employee in any of the departments, to act as coun- 
sel, attorney, or agent for prosecuting any claim against the 
United States which was pending in either of said depart- 
ments, while he was such officer, clerk, or employee, nor in 


207 Id., subsec. (iii), emphasis supplied. 

208 The foregoing discussion applies as well to WAE’s appointed pursuant to sec. 710 (c) of the Defense 
Production Act of 1950 (50 U. 8. C. App., sec. 2160 (ec) (Supp. 1952); E. O. No. 10647, 20 F. R. 87€9); to 
WOC’s employed under the Mutual Security Act of 1954 (22 U. 8. C., sec. 1790 (b) (Supp. 1952); and to 
WOC’s and WAE’s employed under sec. 704 of the Second Supplemental Appropriations Act of 1951, as 
amended (10 U..S. C., sec. 1583 (Supp. 1952)). 

20 10 U. S. C., sec. 173 (Supp. 1952), quoted at p. 16, supra. 

210 42 U. 8. C., sec. 2203 (Supp. 1952), quoted at p. 17, supra. 

21122 U.S. C., sec. 1792 (a) (Supp. 1952), quoted at p. 17, supra. 

21212 U.S. C., sec. 1701 (h) (Supp. 1952), quoted at p. 18, supra. 
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any manner, nor by any means, to aid in the prosecution of 
any such claim, within two years next after he shall have 
ceased to be such officer, clerk, or employee. 
Brief history 
Section 99 of title 5 first appeared as section 5 in the Post Office 
Department Appropriation Act of 1872,”° and was incorporated in 
the Revised Statutes as section 190. Although this provision has not 
been the subject of material direct amendment, the renegotiation 
legislation of World War II, by what is now section 113 of the Rene- 
gotiation Act of 1951, as amended,”"* has exempted an important seg- 
ment of full-time Federal departmental employees from its operation. 


Purpose and scope 


The evident purpose of section 99, which is said to have been 
enacted because of ‘‘widespread excesses and abuses of the recon- 
struction era,’’?!® like that of section 284, is to protect the United 
States against the unfair advantage which might accrue to former 
Federal employees and their associates from the utilization of inside 
information and influence in the prosecution of claims. In scope, this 
section is both broader and narrower than section 284; broader in that 
it makes pendency of a claim rather than direct employment connec- 
tion decisive, and narrower because it applies only to departmental 
employees and departmental claims. Moreover, section 99 carries 
no criminal penalty. 


Elements of a violation 


Section 99 does not apply to claims arising in independent agencies 
of the Government, but only to claims arising in any of the Cabinet 
departments.” On the other hand, the section does not require that 
the ex-employee shall have been employed in the very department in 
which the claim was pending.””” It applies to all former departmental 
employees with respect to all pending departmental claims. As to 
what constitutes pendency, two State court decisions have held that 
the subject matter must have reached the status of a claim “‘in being”’ 
during the period of the ex-employee’s incumbency in a departmental 
job.2% It seems questionable whether this doctrine would be followed 
in a situation in which the Federal employee, with knowledge of a 
private person’s right to refund, resigns his departmental post and 
engages to secure the refund for that person.”” 

As in the case of sections 283 and 284, the term ‘‘claim against the 
United States” connotes a demand against the United States for money 
or property, and excludes the defense of claims initiated by the United 
States. “Any manner’ and “any means” of aiding in prosecution are 
outlawed,” irrespective of compensation or forum. As in the case of 
section 284, the disqualification is personal to the former Government 

213 June 1, 1872, ch. 256, 17 Stat. 199, 202. 

245) U.S.C. App., sec. 1223 (Supp. 1952), quoted at p. 14, supra. 

215 Testimony of the Comptroller General of the United States in hearings before subcommittee of the 
Senate Committee on Labor and Public Welfare, 82d Cong., Ist sess., on Senate Concurrent Resolution 
21, p. 9. 

216 25 Op. Atty. Gen. 6 (1903); 40 Op. Atty. Gen. 294 (1943). These are the Departments of Stats, Defense, 
Treasury, Justice, Post Office, Interior, Agriculture, Commerce, Labor, and Health, Education, and 
Welfare (5 U.S C , sec. 1, as amended July 31, 1956, 70 Stat, 732 

217 20 Op. Atty. Gen, 695 (1894). 

218 Day v. Laguna Land & Water Co., 1 P. 2d 448, 115 Cal. App. 221 (1931); Day v. Gera Mills, 231 N. Y.8 
235, 133 Mise. Rep. 220 (1928). 

219 See Brown, op. cit., p. 31. 

20In this respect the proseriptive language of sec. 99 is broader than that of either sec. 283 or 284. 
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official, and does not appear to affect his associates. The 2-year 
period, clearly, begins with the termination of departmental em- 
ployment. 

It has been asserted that since no punishment is prescribed for a 
violation, section 99 is merely a statement of public policy. Con- 
tracts entered into in violation of its terms have, however, been denied 
enforcement. Violation of the section is also, undoubtedly, a basis 
for enjoining the violator from continuing representation and for dis- 
ciplining him by suspension or disbarment from future representation 
before the department involved. 


Relation to other laws 


Section 99 carries over to former departmental employees, for a 
limited postemployment period, the prohibition laid upon all currently 
employed Federal employees by section 283; 1. e., against prosecuting 
any claim against the United States with respect to which there is 
possibly of their having acquired inside information or influence by 
virtue of the pendency of the claim during the period of their service. 


Aspects of section 99 relevant in a revision 


The following aspects of section 99 of title 5 should be considered 
in connection with a revision of the conflict of interest and related 
laws: 

1. Unlike the other conflict of interest laws, section 99 fails to pro- 
vide any criminal sanction for violation. 

Like section 284, section 99 fails to prohibit Government-related 
services other than prosecution of claims against the United States. 
This leaves the Government unprotected against a broed range of 
postemployment activities in whose performance an inference of 
breach of confidence or undue influence may be equally warranted. 

3. Section 99 discriminates between departmental employees and 
employees of independent agencies, and between claims that were 
pending in a department and those pending elsewhere. 

4. The section appears to create an irrebuttable inference of undue 
influence or breach of confidence from mere pendency of a claim in 
one department during Government employment in another depart- 
ment.” If it is concluded that this inference is broader than is rea- 
sonably warranted, consideration should be given to the substitution 
of agencywide disqualification. 

If some form of general disqualification is retained, “pendency” 
as a test should be clarified or abandoned, and differences in language 
in sections 283, 284, and 99 with respect to the breadth of prohibited 
prosecution, and between sections 284 and 99 with respect to the 
2-year period of disqualification should be eliminated. 


Impact of exemptions on section 99 


Employees of independent agencies, as distinguished from those of 
departments, have always been immune from section 99. Employees 
of he Defense, Army, Navy, and Air Force Departments are also 
exempt by virtue of section 113 of the Renegotiation Act of 1951, as 
amended.* In addition, all employments for which exemptive 


221 See Davis, op. cit., p. 910. 

22 Day v. Laguna Land & Water Co., 1 P. 2d 448, 115 Cal. App. 221 (1931); Ludwig -. Paydure, 25 Ohio 
App. 293, 157 N. E. 816 (1927); Day v. Cera Mills, 231 N. Y. S. 235. 133 Mise. Rep. 220 (1928). 

223 ‘This and the preceding element of sec. 99 move Davis to sail its reneal (op. cit.,p. 910). Fthical 
Standards in Government (pp. 52, 83) makes a similar recommendation. Proposal for the repeal of this 
section is found in H. R. 257, 85th Cong., Ist sess., now pending in Congress. 

244 50 U. 8. C. App., sec "1223 (Supp. 1952). 
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statutes above discussed > have been enacted, on which section 99 
might otherwise be operative,”® are expressly exempted from that 
section. 


F. DISQUALIFICATION OF INTERESTED PERSONS FROM ACTING AS 
GOVERNMENT AGENTS (18 U. S. C., SEC. 484) 


Text of the statute 
Whoever, being an officer, agent or member of, or directly 
or indirectly interested in the pecuniary profits or contracts 
of any corporation, joint stock company, or association, or of 
any firm or partnership, or other business entity, is em- 
ployed or acts as an officer or agent of the United States for 
the transaction of business with such business entity, shall be 
fined not more than $2,000 or imprisoned not more than two 
years, or both. 
Brief history 
Section 434, which prohibits Federal personnel from transacting 
Government business with entities in which they have an interest, 
originated as section 8 of the act of March 2, 1863, “‘to prevent and 
punish frauds upon the Government of the United States.” 7” It 
was incorporated in the Revised Statutes as section 1783, in the 1909 
codification of the penal laws 7“ as section 41, and in the 1948 re- 
codification *” as section 434, each time without substantial change. 


Purpose and scope 
Section 434— 


Lays down a general rule for the protection of the United 
States in transactions between it and corporations and to 
prevent its action from being influenced by anyone interested 
adversely to it.”° 


It is among the statutes characterized by the Supreme Court as 
being “directed at the crime of bribery in its open or subtle form.” ** 


It was the obvious purpose of the statute to prevent an officer 
of the United States from transacting business with a corpora- 
tion in such a way that his action might result in direct or in- 
direct personal pecuniary benefit of the officer.” 


In contrast with sections 281 and 283, it may be noted, section 434 
bans official, rather than private, activities. 


Elements of the offense 


Some sort of pecuniary interest on the part of the Government 
agent in the business entity with which he does Government business 
is an essential element of a violation of section 434.2% Such interest 


225 See pp. 14-19, supra. 

22%6 E. g., departmental appointees, other than in the Defense Departments, if any, under sec. 710 (b) and 
(c) of the Defense Production Act of 1950 (50 U. 8. C. App., sec. 2160 (b) and (ce) (Supp. 1952)), or under the 
Mutual Security Act of 1954 (22 U. 8. C., sees. 1790 (b) and 1792 (a) (Supp. 1952). 

227 12 Stat. 696, 698. 

228 35 Stat. 1088, 1097. 

229 62 Stat. 683, 703. 

230 United States v. Chemical Foundation, Inc., 272 U. 8. 1 (1926). 

331 Muschany v. United States, 324 U.S. 49, 68 (1945). 

232 40 Op. Atty. Gen. 168 (1942). 

233 See United States v. Chemical Foundation, Inc., 5 F. 2d 191, 272 U. 8, 1 (1926); 16 Comp. Gen. 613 (1913). 


21895—58——4 
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has been held to be satisfied by stock ownership, profit sharing rights, 
dividends, salaries, partnership interests and directors’ fees.2*4 Liter- 
ally, ownership of a single share in a billion dollar corporation would 
disqualify.“> On the other hand, the Judge Advocate General of the 
Army once ruled that reemployment rights, alone, do not meet the 
interest disqualification of the statute.* 

It is asserted that overall policymaking, planning, and advice with 
respect to matters from which the particular business entity may profit 
do not meet the definition of ‘‘transacting business with such business 
entity’’ *’—and that the ethics of economic interests of top-level offi- 
cials remain the problem of the President and the Senate.** The lan- 
guage of the statute seems to support this view. On the other hand, 
it has been held by the Attorney General that the section not only 
prohibits contract negotiation, or contract approval at any level, but 
also advice or recommendation in connection with contracts or procure- 
ment where such advice is directed toward selection of an entity in 
which the appointee is interested, or with respect to any matter di- 
rected toward specific business advantage to such entity.”® The latter 
construction has not, however, been judicially tested. 

Government-owned corporations, though now defined as agencies 
of the United States,*° have been held to be independent legal entities, 
with the consequence that persons acting on their behalf are not agents 
of the United States within the meaning of section 434.7" 

Relation to other laws 

Conversely with sections 281 and 283, which prohibit certain 
specified private activities as inconsistent with Government employ- 
ment, section 434 assumes the propriety of a Federal employee’s 
economic interests in private business entities, and provides only that 


he shall refrain from acting on behalf of the Government in dealing 
with such entities. 


Aspects of section 434 relevant in a revision 

The following aspects of section 434 should be considered in con- 

tgs with any revision of the conflict of interest and related laws: 

In its present form, the section fails to reach employees of Gov- 
iil eaeiand corporations who transact business, on behalf of such 
corporations, with private parties in which they may have a pecuniary 
interest. 

2. Consideration should be given to broadening the prohibition of 
“transacting business with” entities in which the employee has an 
interest to include advising and recommending with respect to the 
Government’s business with such entities, so as to conform the 


language of the statute with the administrative inter pretation it has 
received. 





234 40 Op. Atty. Gen. 168 (1942). 

235 This moves McElwain and Vorenberg to recommend amendment of sec. 434 to limit it to cases where 
the size of the stockholding is large enough so that there is some real danger that a decision may be influenced 
(op. cit., p. 966). 

26 SPJGA 210.41, May 22, 1942, 1942/2098, 1 Bull. of the Judge Advocate General of the Army, 39 (1942). 
Compare the language of the exceptions stated in subsections (i) and (ii) of sec. 710 (b) (4) of the Defense 
Production Act of 1950 (50 U. 8. C. App., sec. 2160 (b) (4) (Supp. 1952)), which specify the “‘private em- 
ployer’”’ of the appointee as an entity with which the appointee is not exempted from transacting Govern- 
ment business. 

237 18 U. S. C., sec. 434 (1952), emphasis supplied. 

238 Davis, op. cit., pp. 897-899; see also Brown, op. cit., p. 11. 

239 See Brown, op. cit., p. 11, citing 14 Op. Atty. Gen. 482 (1874); 24 Op. Atty. Gen. 557 (1903); 29 Op. Atty. 
Gen. 199 (1911); 40 Op. Atty. Gen. 168 (1940); 40 Op. Atty. Gen. 183 (1942). 

4018 U. 8. C., sec. 6 (1952). 

41 United States v. Strang, 254 U. 8. 491 (1921); United States er. rel. Skinner and Kennedy Corp.,v. McCar 
275 U. S. 1 (1927). 
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Impact of exemptions on section 434 


The exemptions provided by section 113 of the Renegotiation Act 
of 1951,” the National Security Act of 1947,*° the Atomic Energy 
Act of 1954, and the National Housing Act,™° and those provided 
by the Mutual Security Act for WAE’s, are not applicable to section 
434. 

Section 710 (b) (4) of the Defense Production Act of 1950 ”’ 
exempts WOC’s appointed thereunder from section 434, but provides 
further that such exemption— 


(i) * * * shall not extend to the negotiation or execution, 
by such appointee, of Government contracts with the private 
employer of such appointee or with any corporation, joint 
steck company, association, firm, partnership, or other entity 
in the pecuniary profits or contracts of which the appointee 
has any direct or indirect interest— 

or to— 

(ii) * * * making any recommendation or taking any 
action with respect to individual applications to the Govern- 
ment for relief or assistance, on appeal or otherwise, made 
by the private employer of the appointee or by any corpora- 
tion, joint stock company, association, firm, partnership, or 
other entity in the pecuniary profits or contracts of which 
the appointee has any direct or indirect interest. 


Identical language modifies the exemption from conflict of interest 
statutes applicable to WAE’s appointed under the Defense Produc- 
tion Act,” to WOC’s appointed under the Mutual Security Act,” 
and WOC’s and WAE’s appointed in the Defense Department 
under section 704 of the Second Supplemental Appropriations Act of 
1951. 

The substituted language above quoted evidently restores the bulk 
of section 434 to effectiveness and seems in some respects to provide 
broader prohibitions than the provisions of section 434, itself. Con- 
sideration should be given to the language of section 710 (b)(4) in 
connection with a revision of section 434. 


G. PROHIBITION OF PRIVATE SALARY FOR GOVERNMENT SERVICE (18 
U. S. C., SEC. 1914) 
Text of the statute 
Whoever, being a Government official or employee, re- 
ceives any salary in connection with his services as. such an 
official or employee from any source other than the Govern- 
ment of the United States, except as may be contributed out 
of the treasury of any State, county, or municipality; or 
Whoever, whether a person, association, or corporation, 
makes any contribution to, or in any way supplements the 
salary of, any Government official or employee for the 


22 50 U.S. C. App., sec. 1223 (Supp. 1952), quoted at p. 14, supra. 
4310 U.S. C., sec. 173 (Supp. 1952), quoted at p. 16, supra. 

442 U.S. C., sec. 2203 (Supp. 1952), quoted at p. 17, supra. 

4512 U.S. C., sec. 1701 (h) (Supp. 1952), quoted at p. 18, supra. 
46 22 U.S. C., sec. 1792 (a) (Supp. 1952) quoted at p. 17, supra. 

47 50 U. 8. C. App., sec. 2160 (b) (4), quoted in full at p. 15, supra. 


48 Seo 50 U. S.C. App., see. 710 (¢) (Supp. 1952); Executive Order No. 10647, Nov. 29, 1955, 20 F. R. 8769. 
2 See 22 U.S. C., sec. 1790 (b) (Supp. 1952). 
; 8.C. 


°See 10 U. , sec. 1583 (Supp. 1952), 
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services performed by him for the Government of the United 
States— 

Shall be fined not more than $1,000 or imprisoned not more 
than six months, or both. 


Brief history 
This section originated as a proviso to section 1 of the act of March 3, 


1917," and was included in the 1948 recodification of the criminal 
laws *? without substantial change, as section 1914. 


Purpose and scope 
The Attorney General has stated that the object of this enactment— 


was that no Government official or employee should serve 
two masters to the prejudice of his unbiased devotion to the 
interests of the United States. 


A clear implication of the section is that when a Government employee 
is carried on a private payroll his impartiality may become impaired, 
not only in direct transactions with that employer on behalf of the 
Government, but also with respect to general policies espoused by the 
private employer. Thus, section 1914 is framed as an absolute prohi- 
bition against double compensation for Government services,” and 
is directed, as the Supreme Court has observed,”* against a subtle 
form of bribery. The section prevents by anticipation the claim that 
a particular salary payment is made merely to supplement, or sub- 
stitute for, Government salary.” It outlaws both the payment and 
the receipt of salary, though in slightly different language. 


Elements of the offense 


To violate section 1914, the salary payment must come from a 
private source and must be “for” or “in connection with” the per- 
formance of Government duties. The first of these elements is 
capable of objective ascertainment. Thus, it has been held that 
leave with pay from a State-supported university,” or salary supple- 
mentation by a Government-owned corporation ** do not violate the 
section. Nor, by extension, do payments by the Red Cross, which 
is recognized as quasi-public.” 

Whether the services “for” or “in connection with” which a pay- 
ment is made are Government services or private services, however, 
involves subjective intent. This element renders the section peculi- 
arly susceptible of evasion. Rulings of the Attorney cuseuh illus- 
trate this difficulty. Salary payments avowedly designed to 
supplement Government salary or as donations to the Government 
have been held unlawful. On the other hand, payments in connection 
with leave with pay from the faculty of a privately endowed 
engineering school were held to have been made, not in consideration 
of the performance of Government services in the period of leave, but 
in consideration of past service to the private employer.” This 


351 Ch. 163, 39 Stat. 1106. 

#82 June 28, 1948, 62 Stat. 683, 793. 

253 33 Op. Atty. Gen. 273 (1922). 

24 See McElwain and Vorenberg, op. cit. pp., 966-967. 
25 Muschany v. United States, 324 U.S. 49, 68 (1945). 

2 See Dembling and Forrest, op. cit., p. 193. 

287 38 Op. Atty. Gen. 294 (1933). 

2588 United States v. Morse, 292 y 273 (D. C. N. Y. 1922). 
259 32 Op. Atty. Gen. 309 (1920 

20 31 Op. Atty. Gen. 470 (1919); 33 Op. Atty. Gen. 273 (1922); 40 Op. Atty. Gen. 265 (1945). 
361 39 Op. Atty. Gen. 501 (1940). 
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ruling, if broadly applied, alone affords immunity to the bulk of 
WOC’s and WAE’s who come to the Government on temporary 
assignment and leave of absence from private jobs. 

In still another case, the Attorney General has ruled that payment 
of travel and subsistence by a private source does not constitute salary 
within the meaning of section 1914, if the payment furthers and is not 
prejudicial to the Government’s interest.*? This seems to treat the 


section as not imposing any absolute prohibition, except in cases of 
“real” conflict of interest. 


Relation to other laws 


Like section 434, and unlike sections 281 and 283, section 1914 
operates to protect the Government against undue influence upon the 
official conduct of its employees. The section buttresses the bribery 
sections (201 and 202) by eliminating donations to salary, even where 


it is impossible to prove intent that official action should be influenced 
by the payment. 


Aspects of section 1914 relevant in a revision 


The following aspects of section 1914 should be considered in con- 

nection with a revision of the conflict of interest and related laws: 
The section does not expressly cover Members or employees of 

Congress or of the judiciary. 

2. The language applicable to violation by a recipient differs from 
that governing Vv iolation by a donor. 

3. The section is extrem ely difficult to enforce because of os 
deipaitoees ee —— tive intent that the payment shall be “i 
connection with” or “for’’ services performed by the Goeermaner 


Impact of exe lasaicie on section 1914. 


Section 710 b (4) of the Defense Production Act of 1950 limits the 
exemption of WOC’s from the provisions of section 1914 by pro- 
viding that such exemption— 


shall not extend to the receipt or payment of salary in 
connection with the appointee’s Government service here- 
under from any source other than the private employer of 
the appointee at the time of his appointment hereunder.** 


Identical limitation to compensation by the private employer of the 
appointee is found in other exemptive provisions. Still other 
exemptive statutes fail to exempt from section 1914 at all.% Only 
the provision of the National Housing Act exempts WAE’s from 
this section without limitation.” 

In addition, the Selective Service Act of 1948, as amended,”® pro- 
vides that, notwithstanding any other provision of law, inducted per- 
sons may continue to receive compensation they were theretofore 
receiving. The Attorney General has ruled that a substantially 
identical provision in the Selective Service Act of 1940,? although it 

262 33 Op. Atty. Gen. 273 (1922). 
268 This aspect, among others, moves Davis to recommend repeal of section 1914 (op. cit., pp. 903-907). 


24 50 App. U. 8. C., sec. 2160 (b) (4) (iv) (Supp. 1952). 

#6510 U. 8. C., sec. 1583 (Supp. 1952); 16 F. R. 2218 (Defense Department); 22 U. 8. C., see. 1790 (b) (Supp. 
1952) (Mutual Security Act WOOC’s). 

366 Section 113 of the Renegotiation Act of 1951 (50 App. U. 8. C., sec. 1222 (Supp. 1952)); 50 App. U. 8. C. 
sec. 2160 (c), Executive Order No. 10647, 20 F. R. 8769; 10 U. 8. C., sec. 173 (Supp. 173); 42 U. 8. C., see. 2203 
(Supp. 1952); 22 U. S. C., see. 1790 (b) (Supp. 1952). 

2712 U. 8. C., see. 1701 (h) (Supp. 1952). 

28 50 App. U.s. C., sec. 454 (f). 

6° Sec. 3 (f), act of September 16, 1940, ch. 720, sec. 3, 54 Stat. 885, 887. 
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served to authorize continued receipt of compensation in the absence 
of “‘actual’’ conflict of interest, was not intended to suspend the con- 
flict of interest statutes so as to make ‘actual’ conflicts of interest 
lawful.?” 

Special exemptions from the application of section 1914 have also 
existed in favor of certain employees of the Library of Congress,”” 
employees of the Department of Agriculture and the Forestry Serv- 
ice,*” immigration officials 7° and certain persons performing services 
in connection with the Railroad Retirement Act” and the Railroad 
Unemployment Insurance Act.?% 


H. RECOMMENDATIONS FOR REVISION 


As part of the overall legislative action hereinafter recommended, 
the conflict of interest statutes should be revised, reenacted as a 
group, and incorporated in present chapter 11 of title 18 of the United 
States Code, which is captioned “Bribery and Graft.’’ The present 
section of this study sets forth the revision recommended for each of 
the existing conflict of interest enactments, together with the reason 
underlying such recommendation. 


1. Private business activities of Federal personnel (present secs. 281 and 
283) 

The principle that no public servant should receive compensation 
for services rendered private parties in matters of interest to the 
United States is the keystone of Federal confiict of interest legislation, 
serving to protect the Government both against the corruption of 
public servants and against the improper and unfair influence of 
their activities upon others in the service. It is recommended that 
section 281, which embodies this principle, be retained, but that this 
section be broadened in important respects. First, it is recommended 
that the principle against acceptance of such compensation be but- 
tressed by enactment of an amendment that would prohibit payment 
of the compensation as well as its receipt. Those who knowingly 
offer or pay the compensation whose receipt offends public policy are 
morally as culpable as the recipients. They should be legally respon- 
sible as well.” Prohibition of the payment as well as the receipt of 
compensation should greatly increase*the effectiveness of section 281. 
It will also facilitate the repeal of present section 216, which outlaws 
both payments to and receipts by Federal personnel for procuring, or 
aiding to procure a Government contract. If section 281 is amended 
to cover payments as well as receipts, as herein proposed, and if the 
bribery sections are amended as recommended in part I, below, the 
prohibitions of section 216 will be fully duplicated.”” 

270 40 Op. apr: Gen. 183, 184-185 (1942). 

715 U. ., sec. 65 (1952); 2 U. 8. C., sec. 162 (1952). 

272 5 U. S. C , sec. 67 (Supp. 1952). 

7235.8. C.’ see. 68 (Supp. 1952). 

2445 U.S. C., sec. 362 (h) (1952). 

375 45 U.S. C., sec. 362 (n) (1952) 

276 Under present law, it is true, persons making such payments may be guilty as aiders and abettors of a 
violation of sec. 281, but this depends upon conviction of the recipient, which, in turn, requires proof of the 
recipient’s knowledge of the nature and source of the payments. (See United States v. Quinn, 141 F. Supp. 
622. discussed at p. 23, supra.) 

277 The further provision of sec. 216, which empowers the President to declare void contracts entered into 


in violation of the terms of that section should be made applicable to all Government actions consummated 
through violation of any provision of ch. 11 of title 18, See pt. II, infra, 
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Second, the effectiveness of section 281 could be greatly increased 
if the services whose compensation the section prohibits were expanded 
to include services before courts and before Congress and its com- 
mittees, as well as services before executive and independent agencies. 
The existing limitation produces some inconsistent and unsatisfactory 
results. A Government employee or Member of Congress who is 
prohibited from handling a matter for compensation because the 
matter is pending before an agency remains free to handle the same 
matter for eT before a committee of Congress or before a 
court. Yet, no distinction in principle marks one such practice from 
another. It is believed that conflict of interest considerations will best 
be served if section 281 is amended to prohibit payment or acceptance 
of compensation for services in matters in which the Government is 
interested, irrespective of the forum, if any, before which the services 
are rendered. 

On the other hand, it is recognized that an outright prohibition 
against Members of Congress and other Federal personnel from 
practicing law in causes in which the Government is a party or other- 
wise interested would have far-reaching consequences. It would not 
only prevent affected persons from interceding in judicial proceedings 
of such national importance as antitrust prosecutions, but would 
equally prohibit legal assistance to a friend or constituent charged 
with any Federal offense. Moreover, the unambiguous language of 
the present section and its legislative history indicate that Congress 
rejected the proposal that practice in courts of law should be pro- 
hibited. 

In the circumstances, the present study does not attempt to resolve 
the conflict between principle and practical considerations which 
affects the scope of the services whose compensation should be pro- 
hibited. Instead, alternative recommendations in the form of alterna- 
tive draft sections for the amendment of section 281 are hereinafter 
presented. The first (draft see. 281) proposes prohibition of compen- 
sation of all services in matters in which the United States is interested, 
irrespective of forum; the second (alternative draft sec. 281) continues 
the existing limitation to compensation of such services before execu- 
tive and independent agencies. 

It is recommended that section 283 which, in its present form, 
prohibits the prosecution by Federal employees of claims against the 
United States, be broadened to include in its prohibition the perform- 
ance of activities whose compensation section 281 prohibits. There 
appears to be a clear public interest that, otherwise than in the dis- 
charge of official duties, Government employees should refrain from 
allying themselves actively with private parties in matters and pro- 
ceedings in which the Government has an interest—even in cases in 
which compensation is not given and in which political or other con- 
siderations provide the substitute for compensation. The present 
limitation of section 283 to prohibiting the prosecution of claims 
against the United States renders this section inadequate to dis- 
courage performance of the many other types of services whose com- 
pensation section 281 prohibits. 

Here, again, the form in which section 283 should be reenacted 
depends upon which draft amendment of section 281 is adopted. If 
section 281 is changed to outlaw the compensation of services before 
courts as well as agencies (draft sec. 281, infra), section 283 should 
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be amended to prohibit the entire range of activities whose compensa- 
tion is outlawed by section 281, i. e., services— 


in connection with any proceeding, contract, claim, con- 
troversy, charge, accusation, arrest, or other matter in which 
the United States is a party or directly or indirectly in- 
terested.” 


If, on the other hand, section 281, as amended, preserves the present 
exemption of services before courts (alternative draft sec. 281, infra), 
it is recommended that section 283 be made to outlaw (1) prosecution 
of claims against the United States (irrespective of forum, as at 
present), and (2) services, as above, but only if rendered before execu- 
tive or independent agencies. 

Accordingly, as in the case of section 281, alternative draft sections 
for the amendment of section 283 are hereinafter presented. The 
first (draft sec. 283) is recommended in the event of the adoption of 
draft section 281; the second (alternative draft sec. 283) is recom- 
mended in the event of the adoption of alternative draft section 281. 

Adoption of either of the foregoing recommendations will produce a 
statutory scheme prohibiting both performance and compensation of 
services by Government employees in matters in which the United 
States is interested.” In order to protect persons acting under color 
of duty, it is recommended that new section 281 should provide an 
express exception, as is already provided in 283, for things done as 
provided by law for the performance of official duties. 

As regards the personnel covered by the provisions under discussion, 
section 281 should be amended to make clear that this section applies 
to compensation for services rendered by officers and employees of 
the Jegislative and judicial branches of the Government, as well as 
by Members of Congress and officers and employees of the executive 
branch. 

With respect to section 283, however, a problem exists both as to 
what is and what should be the coverage of this section, especially if its 
scope is broadened as above recommended. At present, section 283 
affects any “‘officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives.”’ 
It is, thus, specifically applicable to employees of, but not to Members 
of Congress. Nevertheless, two authorities state without discussion 
that section 283 does affect Members of Congress.” 

On the other hand, section 282, which specifically prohibits Members 
of Congress from practicing in the Court of Claims (and to that 
extent from prosecuting claims against the United States) as well as 
sections 281 and 216, indicate that when Congress desired to legislate 
in this general area with reference to its own members it did so 
specifically.”*! 

Unlike section 281, moreover, no instance has been found in which 
section 283 has been invoked against a Member of Congress; nor has 
section 282 been invoked. In consequence, there is no judicial guid- 
ance on the question. In view of this paucity of authority, on the 

278 This recommendation parallels a provision of H. R. 257, pending in the present Congress. 

279 Performance, however, will remain subject to a lower penalty than will compensation. 

280 See Ethical Standards in Government, note 5, supra, p. 45; Davis, op. cit., p. 902, note 50. 

281 Sec, 282 had its origin in an 1863 amendment to the Court of Claims Act (March 3, 1863, ch. 92, sec. 4, 
12 Stat. 765) and appears to owe its existence to the peculiar relations between Congress and the Claims 


Court in the early days of the life of that tribunal. Sec. 281 originated in 1864, and sec. 216 in 1862. Sec. 283 
was first enacted in 1853. 
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one hand, and of the peculiar nature of the duties of a Member of 
Congress ‘toward his constituents, on the other, and further m view 
of the above recommendations for expanding the scope of section 283, 
no recommendation is made herein for any change in the scope of the 
section’s coverage. 

In its present form, section 283 is thought to prohibit a Federal 
employee from coming to the aid of a fellow employee who may have 
been discharged or suspended without pay, for the reason that back 
pay incidental to reinstatement constitutes a ‘‘claim against the 
United States.” If the foregoing recommendations for revision of 
section 283 are adopted without more, this prohibition would apply 
whether or not back pay is involved. It is believed that such an 
unqualified prohibition would constitute a more rigorous abridgment 
of rights normally enjoyed by employees than the exigencies of the 
Federal service require. It is therefore recommended that aid given 
to fellow employees who have been discharged, suspended or otherwise 
disciplined, or who face disciplinary proceedings shall be excepted 
from the general prohibition of section 283, where the giving of such 
aid is not inconsistent with duty.”*? 

There remains need for a number of technical amendments. At 
present, as has been pointed out, section 281 literally prohibits the 
receipt, during Government employment, of compensation for services 
that may have been concluded long before entry into such employ- 
ment. At the same time, the section fails to prohibit pre- and post- 
employment receipts, and agreements for compensation, of services 
rendered while the recipient was employed by the Government. 
Further, it has been held that receipt of compensation for services 
purportedly, but not actually, rendered does not violate the section.*™ 
It is recommended that section 281 be amended to make clear that the 
statute outlaws compensation and agreements for compensation of 
services actually or purportedly rendered, or to be rendered, at a time 
when the recipient of the compensation is a Government official. 
In other words, violation should be made to turn on the rectpient’s 
status at the time of actual or purported rendition of the services, 
rather than, as at present, upon his status at the time of agreement or 
receipt. 

Draft sections 281 and 283 would prohibit the compensation and 
the performance of identical services by Federal employees.* If 
these recommendations are adopted, the existing prohibition in section 
283 against receipt of “‘any gratuity, or any share of or interest in 
any * * * claim in consideration of assistance in the prosecution of 
such claim” can therefore be deleted as redundant. Section 281, 
as amended, would continue to affect officials who enter the Govern- 
ment as owners of, or who subsequently acquire, unliquidated or con- 
tingent interests in matters and proceedings in which the United States 
is interested, whenever and to the extent to which the acquisition or 
consummation of such an interest comprises compensation for services, 
pgp oe or to be rendered by anyone in connection with such matter 


r proceeding at a time when the owner of the interest in question 
is a Government official, 


%2 Such an exception to present sec. 283 is the subject of H. R. 4188, now pending in Congress. 

283 United States v. Reisley, 35 F. Supp. 102 (D. C. N. J. 1940). 

4 Except in respect of aid to fellow employees under disciplinary proceedings, where uncompensated 
activity not inconsistent with duty would be permitted. 
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Finally, it is recommended that the present exemptive provisions 
of sections 281 and 283 with respect to members of the National 
Guard of the District of Columbia and with respect to persons spe- 
cially excepted by act of Congress, as well as the provisions of those 
sections dealing with the status of retired officers of the Armed Forces 
of the United States while not on active duty, be combined in a new 
section. Three types of activity on the part of such retired officers 
are involved. First, it is recommended that the present prohibition 
of section 281 against their representing any person in the sale of 
anything to the Government through the department in which they 
hold a retired status be continued. Second, such a retired cfficer 
should be subject to lifetime prohibition against aiding in connection 
with any matter or proceeding in which the United States is interested 
and in which he had responsibility while in active-duty status. The 
recommendation of a lifetime disqualification from such activity is 
based in part upon the literal language of section 283 in its impact 
upon retired officers in the prosecution of claims against the United 
States involving matters with which they were directly connected 
while in active-duty status. It conforms to the recommendation 
hereinafter made for revision of section 284, applicable to former 
Government employees, and to the ethical principle against abuse of 
confidence. It is further recommended that for 2 years after their 
retirement such retired officers be required to refrain from aiding in 
any matter or proceeding in which the United States is interested 
and which involves the department in which they hold a retired 
status. This recommendation is based on the present 2-year dis- 
qualification in section 283 against prosecution by retired officers of 
claims against the United States.” 

The following draft sections, temporarily designated as draft sections 
281, 283, alternate draft sections 281 and 283, and draft section 283a 
are included at this point in order to facilitate consideration of the 
foregoing recommendations for revision. Proposed additions are set 
in italic; “proposed deletions are contained within brackets; the remain- 
der constitutes language proposed to be retained from existing law. 


DrarFrtr SECTION 281 


§ 281. Compensation to Members of Congress, officers 
and others in matters affecting the Government. 
Whoever, [being a Member of or Delegate to Congress or a 
Resident Commissioner, either before or after he has qualified, 
or the head of a department, or other officer or employee of 
the United States or any department or agency thereof,]! 
otherwise than as provided by law for the proper discharge of 
offical duties,’ directly or indirectly receives or agrees to 
receive, or asks, demands, solicits, or seeks,’ any compensation 
for any services actually or purportedly ‘ rendered or to be 
rendered at a time when he is or was a Member of or Dele- 
gate to Congress or a Resident Commissioner, either before 
or after he has qualified, or an officer, agent,’ or employee of the 
United States in the executive, legislative, or judicial branch ® 





285 H, R. 257, pending before the present Congress, would impose lifetime disqualification upon retired 
officers of the Armed Forces with respect to any matter in which the United States is a party if it involves 
the department in which such an officer holds a retired status, or involves a subject matter with which he 
was directly connected while in active-duty status. 


—— 
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of the Government, or of any agency,’ either by himself or 
another, in relation to any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in 
which the United States is a party or directly or indirectly 
interested, [before any department, agency, ‘court martial, 
officer, or any civil, military, or naval commission, ] * or 

Whoever, knowingly, otherwise than as provided by law for the 
proper discharge of official duties, directly or indirectly gives, 
promises, or offers any compensation for any such services, 
actually or purportedly rendered or to be rendered at a time when 
the person to whom the compensation is given, promised, or 
offered, 1s or was such a Member, Delegate, Commissioner, 
officer, agent, or employee °— 

Shall be fined not more than $10,000 or imprisoned not 
more than two years, or both; and shall be incapable of hold- 
ing any office of honor, trust, or profit under the United 
States. 

[Retired officers of the armed forces of the United States, 
while not on active duty, shall not by reason of their status 
as such be subject to the provisions of this section. Nothing 
herein shall be construed to allow any retired officer to 
represent any person in the sale of anything to the Govern- 
ment through the department in whose service he holds a 
retired status. ] 

[This section shall not apply to any person because of 
his membership in the National Guard of the District of 
Columbia nor to any person specially excepted by Act of 
Congress.] ” 

NOTES TO DRAFT SECTION 281 


The categories of Federal officialdom are here deleted 
because violation of the new section is intended to depend 
upon the status of the recipient of compensation at the time 
of the rendition of services, and not, as at present, upon his 
status at the time of the receipt of or agreement to receive 
compensation. See 7, infra. 

(2) Added language designed to protect persons acting 
under color of official duty. 

3) Added language designed to reach solicitation and 
extortion, in addition to receipt of and agreement to receive 
compensation. 

(4) “Actually or purportedly’’—designed to reverse the 
Reisley case, where a receipt in compensation of services 
purportedly, but not actually rendered was held to be out- 
side section 281. 

(5) “Agent’’—added here and in the second paragraph of 
the draft, in order to facilitate repeal of section 216 without 
loss of coverage. 

(6) “Executive, legislative, or judicial branch of the 
Government’’—substituted for ‘department’ to assure 
coverage of legislative and judicial employees. 

(7) Entire insert—designed to provide that violation shall 
turn on the recipient’s status at the time of actual or pur- 
ported rendition of services, rather than on his status at the 
time of agreement for or receipt of compensation. 


. 
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(8) Deletion designed to make immaterial the forum, if 
any, before which services are rendered. 

(9) Added paragraph penalizes the payment, in addition 
to the receipt of prohibited compensation. 

(10) Provisions regarding exemptions and status of retired 
officers of the armed forces while not on active duty and of 
members of the National Guard of the District of Colum- 
bia and persons specially excepted by Congress are removed 
to another section. See draft section 283 (a), infra. 


Drart Secrion 283 


§ 283. Activities of officers and employees [interested] 
in [claims against] matters affecting the Government. 


Whoever, being an officer or employee of the United States 
or any department or agency thereof, or of the Senate or 
House of Representatives, acts as an agent or attorney for 
[prosecuting any claim against the United States}! or 
aids or assists [in the prosecution or support of any such 
claim]! anyone in connection with any proceeding, contract, 
claim, controversy, charge, accusation, arrest, or other matter 
in which the United States is a party or directly or indirectly 
interested,‘ otherwise than in the proper discharge of his 
official duties, [or receives any gratuity, or any share of or 
interest in any such claim]? shall be fined not more than 
$10,000 or imprisoned not more than one year, or both. 

Nothing herein prevents any such officer or employee from 
taking uncompensated action, not inconsistent with the farthful 
performance of his duties, to aid or assist any person who is 
the subject of disciplinary proceedings which may result in his 
removal or suspension from a position in the Government, or 
other penalty, or who has been removed or suspended from such 
a position, to present his defense or to be reinstated or restored 
to duty.® 

[Retired officers of the armed forces of the United States, 
while not on active duty, shall not by reason of their status as 
such be subject to the provisions of this section. Nothing 
herein shall be construed to allow any such retired officer 
within two years next after his retirement to act as agent or 
attorney for prosecuting or assisting in the prosecution of any 
claim against the United States involving the department in 
whose service he holds a retired status, or to allow any such 
retired officer to act as agent or attorney for prosecuting or 
assisting in the prosecution of any claim against the United 
States involving any subject matter with which he was 
directly connected while he was in an active-duty status]* 

[This section shall not apply to any person because of his 
membership in the National Guard of the District of Co- 
lumbia nor to any person specially excepted by enactment 
of Congress. }* 

NOTES TO DRAFT SECTION 283 


(1) The two deletions and the added language which are 
cited to this note are designed to substitute for the narrow 
prohibition of prosecution of “claims against the United 
States’’ contained in present section 283 a prohibition of the 
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broad category of activities whose compensation is pro- 
hibited by present section 281. The tenor of H. R. 257, 
pending in the present Congress accords with this treatment. 

(2) The matter within brackets is proposed for deletion as 
redundant with proposed section 281, which prohibits all 
compensation for any of these activities. 

(3) This new paragraph excepts from prohibition the un- 
compensated assistance of fellow-employees who may be the 
subject of disciplinary proceedings, removal, suspension, or 
other penalty. To qualify for exception, ‘however, such 
activity must not be inconsistent with the faithful perform- 
ance of duty. H. R. 4188, pending in the present Congress, 
contains a similar proposal with respect to present section 
283. 

(4) Provisions regarding exemptions and status of retired 
officers of the armed forces while not on active duty and of 
members of the National Guard of the District of Colum- 
bia and persons specially excepted by Congress are removed 
to another section. See draft section 283 (a), infra. 


ALTERNATE Drart SEcTION 281 


§ 281. Compensation to Members of Congress, officers and 
others in matters affecting the Government. 


Whoever, [being a Member of or Delegate to Congress or a 
Resident Commissioner, either before or after he has qualified, 
or the head of a department, or other officer or employee of 
the United States or any department or agency thereof,] 
otherwise than as provided by law for the proper discharge of 
official duties, directly or indirectly receives or agrees to re- 
ceive, or asks, demands, solicits, or seeks, any compensation 
for any services actually or purportedly rendered or to be 
rendered at a time when he is or was a Member of or Delegate 
to Congress or a Resident Commissioner, either before or after he 
has qualified, or an officer, agent, or em sloyee of the United States 
in the executive, legislative or judicial Dionck of the Government, 
or cf any agency, either by himself or another, in relation to 
any proceeding, contract, claim, controversy, charge, accusa- 
tion, arrest, or other matter in which the United States is a 
party or directly or indirectly interested, before any depart- 
ment, agency, court martial, officer, or any civil, military, or 
naval commission,' or 

Whoever, knowingly, otherwise than as provided by law for the 
proper discharge of official duties, directly or indirectly gives, 
promises, or offers any compensation for any such services, 
actually or purportedly rendered or to be rendered at a time when 
the person to whom the compensation is given, promised, 
offered, is or was such a Member, Delegate, Commissioner, 
officer, agent, or employee— 

Shall be fined not more than $10,000 or imprisoned not 
more than two years, or both; and shall be incapable of hold- 
ing any office of honor, trust, or profit under the United 
States. 

[ Retired officers of the armed forces of the United States, 
while not on active duty, shall not by reason of their status 








o4 





CONFLICT OF INTEREST LEGISLATION 


as such be subject to the provisions of this section. Nothing 
herein shall be construed to allow any retired officer to repre- 
sent any person in the sale of anything to the Government 
through the department in whose service he holds a retired 
status. ] 

[This section shall not apply to any person because of 
his membership in the National Guard of the District of 
Columbia nor to any person specially excepted by Act of 
Congress. ] 


NOTES TO ALTERNATE DRAFT SECTION 281 


(1) The sole difference between this alternate draft and 
the foregoing draft section 281 lies in the continued inclusion 
of the words “before any department, agency, court -martial, 
officer, or any civil, military, or naval commission’’, which has 
the effect of exempting services before courts. 


ALTERNATE Drart SEcTION 283 


§ 283. Activities of officers and employees [interested] 
in claims against and other matters affecting the 
Government. 


Whoever, being an officer or employee of the United States 
or any department or agency thereof, or of the Senate or 
House of Representatives, acts as agent or attorney for 
prosecuting any claim against the United States, or aids or 
assists in the prosecution or support of any such claim 
otherwise than in the proper discharge of his official duties, 
or receives any gratuity, or any share of or interest in any 
such claim in consideration of assistance in the prosecution 
of such claim, or aids or assists anyone before any department, 
agency, court martial, officer, or any civil, military, or naval 
commission in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which 
the United States is a party or directly or indirectly interested 
shall be fined not more than $10,000 or imprisoned not 
more than one year, or both. 


Nothing herein prevents an officer or employee from taking 
uncompensated action, not inconsistent with the faithful per- 
formance of his duties, to aid or assist any person who is the 
subject of disciplinary ‘proceedings which may result in his re- 
moval or suspension from a position in the Government, or 
other penalty, or who has been removed or suspended from such 
a position, to present his defense or to be reinstated or restored 
to duty. 


[Retired officers of the armed forces of the United States, 
while not on active duty, shall not by reason of their status as 
such be subject to the provisions of this section. Nothing 
herein shall be construed to allow any such retired officer 


within two years next after his retirement to act as agent or 


attorney for prosecuting or assisting in the prosecution of any 
claim against the United States involving the department in 
whose service he holds a retired status, or to allow any such 


| 
: 
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retired officer to act as agent or attorney for prosecuting or 
assisting in the prosecution of any claim against the United 
States involving any subject matter with which he was 
directly connected while he was in an active-duty status. ] 

[This section shall not apply to any person because of his 
membership in the National Guard of the District of Co- 
lumbia nor to any person specially excepted by enactment 
of Congress.] 


NOTE TO ALTERNATE DRAFT SECTION 283 


(1) This alternate is to be used if alternate draft section 
281, above, is adopted. The effect of alternate draft sec- 
tion 283 is to include in the prohibition of activities (as dis- 
tinguished from the receipt of compensation) (1) prosecution 
of claims against the United States (irrespective of forum, 
as at present) and (2) services in matters in which the 
United States is interested where performed before execu- 
tive and independent agencies. 


Drart SEcTION 283a 


§ 283a. Exemptions; retired officers of the armed 
forces. 


(a) Sections 281 and 283 of this title do not apply to any 
person because of his status as a retired officer of the armed forces 
of the United States, while not on active duty, or his membership 
in the National Guard of the District of Columbia, or to any 
person specially excepted by act of Congress. 

(6) Whoever, being a retired officer of the armed forces of the 
United States, while not on active duty, 

(1) at any time represents any person in the sale of anything 
to the Government through the department in whose service he 
holds a retired status or knowingly acts as agent or attorney 
for or aids or assists anyone in connection with any proceeding 
contract, claim, controversy, charge, accusation, arrest or other 
matter in which the United States is a party or directly or 
indirectly interested, involving any subject matter concerning 
which he had any responsibility while in active-duty status, or 

(2) within two years after his retirement acts as agent or 
attorney for or aids or assists anyone in connection with any 
proceeding, contract, claim, controversy, charge, accusation, 
arrest, or other matter in which the United States is a party or 
directly or indirectly interested, and which involves the depart- 
ment in which he holds a retired status— 


Shall be fined not more than $10,000, or imprisoned not 
more than one year, or both. 


NOTES TO DRAFT SECTION 2838 


This draft section combines the exemptive provisions of 
present sections 281 and 283 with respect to retired officers of 
the armed forces, members of the National Guard of the 
District of Columbia, and persons specially exempted by 
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Congress, and restates the three existing provisions of those 
sections by which retired officers nevertheless remain subject 
to conflict of interest principles: 

(1) Present section 281 imposes a lifetime prohibition upon 
a retired officer of the armed forces against representing 
anyone in the sale of anything to the Government through 
the department in which he holds a retired status. This 
prohibition is continued in the draft. 

(2) Present section 283 imposes what is also a lifetime 
prohibition against the prosecution of claims against the 
United States involving subject matter with which the 
retired officer was directly connected during active duty. 
This prohibition is continued with changes. As in draft 
section 283, the area of prohibited activity is broadened by 
substituting ‘proceeding, contract, claim * * *’, etc., “in 
which the United States is a party or directly or indirectly 
interested,’ for the present “claim against the United 
States.” Further, conforming with the recommended re- 
vision of section 284, infra, subject matter “concerning 
which” the retired officer “had any responsibility” is substi- 
tuted for “subject matter with which he was directly con- 
nected” while in active-duty status. The lifetime duration 
of this prohibition is believed to be necessary to vindicate the 
principle against breach of confidence. See proposed revision 
of section 284, infra. 

(3) Present section 283 also requires retired officers, for a 
period of 2 years after their retirement, to refrain from 
prosecuting claims against the United States involving the 
department in whose service they hold a retired status. The 
draft section continues this requirement, but, as above, 
applies it to activity in connection with a broad range of 
Government-related matters and proceedings. 

(4) The penalty proposed in the draft section is the penalty 
of present section 283, which is less than that of section 281. 


Activities of former Federal personnel (present secs. 284 of title 
18 and 99 of title 5) 

Existing legislative restraints upon persons who leave the Federal 
service fall into two categories. Section 284 of title 18 prohibits 
prosecution of claims against the United States involving subject 
matter directly connected with which a former official was employed, 
thus striking at abuse of confidence with respect to particular Gov- 
ernment matters within the direct cognizance of the former official. 
Section 99 of title 5 renders it unlawful for a former departmental 
employee to prosecute claims against the United States which were 
pending in any department while he was so employed. This provision 
thus invokes a prophylactic or preventive principle by which wrongful 
use of inside information or influence by a former official who prose- 
cutes a claim against the United States, is, in effect, presumed, if the 
claim was pending in a Federal department while the official was 
employed in any such department. 

It is believed that both the protection of particular confidences and 
some form of prophylactic prohibition have a proper place in the 
proposed revision, but that major changes are needed. 
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First, the character of activities from which former Government 
employees are disqualified by section 284 should, as in the case of 
section 283, be broadened. The present disqualification, reaching 
only the prosecution of ‘“‘claims against the United States,” leaves 
the Government helpless to prevent employees from resigning, chang- 
ing sides, and immediately representing or assisting private parties in 
controversies in which the Government is involved or interested, but 
which may not qualify as “claims against the United States’’ because 
they are not demands against the ‘Government for money or prop- 
— 6 Clearly, the Gover nment’s need for protection in such cases 

an be as gr eat as in cases in which the private litigant seeks to 
recover money or property. It is accordingly recommended that the 
prohibition laid upon former Government employees by section 284 
should embrace the prosecution of, or assistance in connection with— 


any proceeding, contract, claim, controversy, charge, accusa- 
tion, arrest, or other matter in which the United States is a 
party or directly or indirectly interested.” 


Second, the present 2-year limitation upon the prohibition of section 
284 should be repealed.** Much Government litigation has a dura- 
tion far in excess of 2 years, especially when pendency at the adminis- 
trative level is included, and the Government’s need for protection 
of confidence does not expire in 2 years. Persons who have had 
governmental responsibility for a particular matter should be per- 
manently disqualified from handling the same matter for the Gov- 
ernment’s antagonist or suitor.” 

Third, it is recommended that the disqualifying relationship between 
the former official and the particular proceeding be redefined. The 
words “concerning which he had any responsibility” should be substi- 
tuted for ‘‘directly connected with which such person was so employed 
or performed duty.”’ The language proposed for substitution is taken 
from section 710 (b) (4) (iii) of the Defense Production Act of 1950,” 
which excepts from the general exemption from the conflict of interest 
laws granted to WOC’s appointed under that act: 


* * * the prosecution by the appointee, or participation by 
the appointee in any fashion in the prosecution, of any claims 
against the Government involving any matter concerning 
which the appointee had any responsibility auring his employ- 
ment * * * [Emphasis supplied.] 


It is believed that superior officers who exercise governmental responsi- 
bility with respect to particular matters should share the disqualifica- 
tion of those who actually handle such matters, but it is not clear that 
the present language of section 284 covers them, nor that the passage 
quoted from the War Production Act cures this omission, even in 


78 When an attorney who has had Government responsibility for a particular matter later appears as 
attorney for a private litigant against the Government in the same matter, the Canons of Professional 
Ethics are sometimes successfully invoked as grounds for his disqualification. See, e. g., Porter v. Huber, 
68 F. Supn,. 132 (D. C. Wash. 1946); Empire Linotype School, Inc. v. United States, 143 F. Supp. 627 (D. C. 
N. Y. 1956). Compare United States v. Standard Oil Co., 136 F. Supp. 345 (D. C. N. Y. 1955). 

287 H. R. 257, pending in the present Congress, adopts a similar approach, but limits the pro~osed pro- 
hibition to matters in which the United States is a party, omitting those in which the United States, not 
being a party, may nevertheless be interested. 

288 Ethical Standards in Government, supra, at p. 52, and Davis, op. cit., p. 911, recommend that the 
disqualification of section 284 be made a permanent one. 

289 H. R. 257, pending in the present Congress, would also delete the 2-year limitation from the prohibition 
lid upon former Government officials. 

2 50 App. U.S. C., sec. 2160 (b) (4) (iti) (Supp. 1952). 
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cases covered by that act. The language used in the latter act can be 
effectuated generally only if it is enacted directly into the prohibiting 
statute. 

Turning now to the provisions of section 99 of title 5, it is believed 
that this section is in a number of respects too narrow, and in one im- 
portant respect too broad. 

First, as in the case of sections 283 and 284, it is recommended that 
the character of the prohibition be redefined to cover activity in con- 
nection with— 


any proceeding, contract, claim, controversy, charge, accusa- 
tion, arrest, or other matter in which the United States is a 
party or directly oc indirectly interested. 


Second, no reason appearing for the limitation of the present section 
to departmental employees and departmental claims, it is recom- 
mended that this limitation be deleted and the operation of the 
preventive provision be made equally applicable to employees of and 
matters involving other governmental agencies. 

Third, it is believed that mere pendency of a claim (or matter) in 
any department of the Federal Government at any time during a 
former employee’s Federal service is too remote a circumstance from 
which irrebuttably to infer improper inside information or undue 
influence whenever the former employee prosecutes such claim or 
matter for a private party. The manifold increase in the size and 
complexity of the Federal Government since 1872, when present 
section 99 was first enacted, seems to have rendered the breadth of 
existing prohibition unrealistically broad. It is recommended that 
the present 2-year disqualification of retired officers of the Armed 
Forces of the United States from prosecuting claims against the 
United States involving the department in which they hold a retired 
status be adapted and-applied to Federal employees generally. In 
conformance with this recommendation, such employees would be 
prohibited, for 2 years after their Federal employment ceases, from 
prosecuting or assisting in connection with matters in which the 
United States is interested and which involve any Federal agency in 
which they were employed. 

Finally, it is recommended that violation of the provision as above 
proposed to be modified, should be made a criminal offense. If this 
is done, present section 99 of title 5 may be repealed. 

The following draft section, temporarily designated as section 284, 
is included at this point in order to facilitate consideration of the 
foregoing recommendations for revision. Proposed additions are set 
in italic; proposed deletions from present section 284 and the whole of 
present section 99 are contained within brackets; the remainder con- 
stitutes language proposed to be retained from present section 284. 


Drart SEcTION 284 


§ 284. Disqualification of former officers and employees in 
matters connected with former duties or involving 
former agency. 

Whoever, having been employed in any agency of the United 

States, including commissioned officers assigned to duty in 

such agency, [within two years]! after the time when such 
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employment or service has ceased, [prosecutes or acts as 
counsel, attorney, or agent for prosecuting] * knowingly acts 
as agent or attorney for, or aids or assists anyone in connection 
with? [any claims against the United States] * any proceed- 
ing, contract, claim, controversy, charge, accusation, arrest, or 
other matter in which the United States is a party or directly 
or indirectly interested * involving any subject matter [directly 
connected with which such person was so employed or per- 
formed duty,] * concerning which he had any responsibility 
while so employed or assigned to duty,* or 

{It shall not be lawful for any person appointed as an 
officer, clerk, or employee in any of the departments, to act 
as counsel, attorney, or agent for prosecuting any claim 
against the United States which was pending in either of 
said departments, while he was such officer, clerk, or em- 
ployee, nor in any manner, nor by any means, to aid in the 
prosecution of any such claim, within two years next after he 
shall have ceased to be such officer, clerk, or employee. ] ° 

Whoever, having been so employed or assigned to duty, within 
two years after his last such employment or service has ceased, 
acts as agent or attorney for, or aids or assists anyone in con- 
nection with any proceedings, contract, claim, controversy, 
charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which 
involves any agency in which he was so employed or assigned to 
duty.® 

Shall be fined not more than $10,000, or imprisoned not 
more than one year, or both. 


NOTES TO DRAFT SECTION 284 


(1) Removal of the 2-year limitation upon the prohibition 
against breaches of confidence. 

(2) Language changes here conform to section 283 and 
prohibit “aid” and “assistance.”” The requirement that a 
violation be done “knowingly” conforms to H. R. 257, pend- 
ing in the present Congress. 

(3) Language of section 281, involving “proceeding, con- 
tract, claim, controversy’’, etc., is substituted for “claims 
against the United States.” 

(4) A “responsibility”? test, adapted from the Defense 
Production Act, is substitued for the present test involving 
“directly connected’ employment. 

(5) Section 99 of title 5, within brackets at this point, 
should be repealed if the other recommendations covering 
former Federal employees are adopted. 

(6) This new paragraph lays a 2-year prohibition upon 
former Federal employees against handling matters in which 
the agency or agencies they have served are involved. 


3. Interested persons acting as Government agents (present sec. 43.4) 
Section 434, which prohibits a person with a pecuniary interest in 
a private business entity from representing the Government in the 


transaction of business with that entity, implements a vital principle 
and should be retained with minor changes. 
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First, it is recommended that the coverage of section 434 be extended 
to persons employed or acting as officers or agents of Government- 
owned corporations. It has been held that such persons are not 
necessarily agents of the United States *'—but no valid reason ap- 
pears why they should not be subject to the prohibition involved. 

Second, it should be made clear that a Government employee on 
leave of absence from a private employer must refrain from trans- 
acting business for the Government with that employer. The rela- 
tionship holds obvious possibility for the kind of abuse against which 
section 434 is aimed, and the Defense Production Act of 1950 evi- 
dences a clear policy against the transaction of Government business 
by persons appointed under that act with their private employers.”” 
In 1942, however, the Judge Advocate iden, of the Army held 
that the mere right of reemployment in a business at the termination 
of Government service does not constitute an interest in the profits 
of the business, within the meaning of section 434.“ In order to 
clarify the scope of its prohibition, the section should be made ex- 
pressly to prohibit employees on leave of absence from transacting 
business on behalf of the Government with their private employers. 

Third, it is believed that the language of section 710 (b) (4) (i) and 
(ii) of the Defense Production Act of 1950, which tends to enlarge 
on the concept of “transacting business,’ should be adapted to 
and incorporated directly in section 434. This would make clear 
that recommending or taking action with respect to particular business 
entities, as well as direct negotiation or execution of Government 
contracts with them, is prohibited. 

The following draft section, temporarily designated section 434, 
is included at this point in order to facilitate consideration of the 
foregoing recommendations for revision. Proposed additions are 
set in italic; proposed deletions are contained within brackets; the 
remainder constitutes language to be retained from present sec- 
tion 434.” 

Drart Section 434 


§ 434. Interested persons acting as Government agents. 

Whoever, being an officer, agent, employee on leave of 
absence,' or member of, or directly or indirectly interested in 
the pecuniary profits or contracts of any corporation, joint 
stock company, or association, or of any firm or partnership, 
or other business entity, is employed or acts as an officer or 
agent of the United States, or any agency * [for the transac- 
tion of business with such business entity] * for reeommend- 
ing or taking action with respect to any individual application 
to the Government for relief or assistance, on appeal or other- 
wise, made by such business entity, or for negotiating or execut- 
ing any Government contract or in any other manner transact- 
ing business with such business entity * shall be fined not more 
than $2,000, or imprisoned not more than two years, or both. 


31 United States v. Strang, 254 U. 8. 491 (1921); United States, er. rel. Skinner and Kennedy Corp. v. McCarl, 
275 U. 8. 1 (1927). 

292 50 U. S. C., App., sec. 2160 (b) (4) (i) and (ii) (Supp. 1952). 

293 SPJGA 210.41, May 22, 1942, 1942/2098, in 1 Bull. of the Judge Advocate General of the Army 39 (1942). 

2% 50 U. S. C. App., sec. 2160 (b) (4) (i) and (ii) (Supp. 1952). 

295 It is not believed desirable to provide by amendment for limitation of the operation of sec. 434 to persons 
whose pecuniary interest in a particular business is substantial. What is trivial in one situation may be 
substantial in another and any such amendment must necessarily be arbitrary. Moreover, there is no 
indication that the section has been enforced in cases in which the relationship is trivial. The existence of 
any conflicting interest should be sufficient to require the Government employee involved to disqualify 
himself from acting vis-a-vis the business entity on behalf of the United States. 
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NOTES TO DRAFT SECTION 434 


(1) This change is intended to recognize the right of reem- 
ployment in a private business as a right giving rise to a con- 
flict of interest under section 434. 

(2) “Or any agency” is inserted to provide coverage of 
employees of Government-owned corporations. 

(3) Language of section 710 (b) (4) (i) and (ii) is added in 
order to cover the activities disapproved by those subsections. 


4. Private salary for Government services (present section 1914) 


Section 1914 prohibits private salaries in compensation of services 
rendered the Federal Government. Both payment and receipt are 
outlawed. Enforcement of these prohibitions is difficult because it 
involves ascertainment of subjective intent, i. e., whether the salary 
was received ‘‘in connection with” or paid ‘for’ services rendered as 
part of Federal employment. Nevertheless, section 1914, by its un- 
ambiguous condemnation of dual compensation, implements the 
bribery sections * and section 281 and precludes the defense that a 
particular challenged payment was intended merely to supplement or 
substitute for Government salary. It is recommended that the provi- 
sions of section 1914 be retained with two amendments. 

First, the prohibitions pertaining to receipts and those governing 
payments should be rendered parallel. At present, private parties 
are prohibited from making any contribution to, or supplementing 
Government salaries. Government officials and ‘employees, on the 
other hand, are prohibited only from receiving any salary. It is 
recommended that the provisions governing receipt be amended so 
that it will be clear *” that the receipt of lump-sum payments, which 
supplement salary although they may not themselves constitute 
salary, are also forbidden. 

Second, it is believed that the coverage of the section should be 
rendered explicit. It is not entirely clear whether its present applica- 
tion to “Government official (s) and employee (s)’’ includes Members 
of or employees of Congress or the judiciary. Inasmuch, however, as 
the principal effect of section 1914 is to implement section 281 and the 
bribery sections by circumscribing the services from which Govern- 
ment personnel may appropriately derive compensation, no reason 
appears why it should not apply to the broadest class of such per- 
sonnel. Bearing in mind that all that is prohibited by section 1914 
is the private compensation of services rendered by pubic servants to 
the United States, it is accordingly recommended that the section be 
made expressly applicable to Members of Congress and to officers 
and employees of each of the departments of the Government and of 
agencies, so that the coverage of section 1914 will be coextensive 
with that of draft section 281. 

The following draft section, temporarily designated section 1914, 
is included at this point in order to facilitate consideration of the fore- 
going recommendations for revision. Proposed additions are set in 
italic; proposed deletions are contained within brackets; the remainder 
constitutes language proposed to be retained from existing law. 

2% 18 U. 8. C., secs. 201, 202; 204; and 205 (1952). 
27 The Comptroller General of the United States is of the opinion that receipt of per diem and traveling 


expenses from the Government and, in er ieee ing any part of one’s saber a4. paid by a Dee pete 


is already prohibited by sec. 1914 (see ruling of Comptroller General, Dece 24, 1957, New York Times 
for January 23, 1958, p. 14). 
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Drart SEectTion 1914 


§ 1914. Salary of Members of Congress, Government 
officials and employees payable only by United States. 


Whoever [being a Government official or employee, ] ! re- 
ceives any salary, or any contribution to or supplementation of 
salary,’ for or in connection with his services as [such an offi- 
cial or employee] a Member of or Delegate to Congress or a 
Resident Commissioner, or an officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch of 
the Government, or of any agency,! from any source other than 
the Government of the United States, except as may be con- 
tributed out of the treasury of any State, county, or munici- 
pality; or 

Whoever, whether a person, association, or corporation, 
pays, or makes any contribution to, or in any way supple- 
ments the salary of, any [Government official or employee] 
such a Member, Delegate, Commissioner, officer, agent, or em- 
ployee \— 

Shall be fined not more than $1,000 or imprisoned not more 
than six months, or both. 


NOTES TO DRAFT SECTION 1914 


(1) These changes make clear that the section applies to 
legislative and judicial personnel coextensively with draft 
section 281. “Agency” includes Government corporations. 

(2) This change makes clear that the receipt as well as the 
payment of contributions to and supplementations of salary 
is prohibited. 

5. Exemptions 
} Whatever form the conflict of interest statutes may ultimately take, 
the effectiveness of these laws can be severely curtailed—if not totally 
destroyed—by the enactment of excessive exemptions. It is beyond 
the province of the present study to make detailed recommendations 
for the revision of the many exemptive statutes that are outstanding 
today. Such revision must, of necessity, await final action on the 
conflict-of-interest statutes themselves. One specific, and a number 
of general recommendations may, nevertheless be made. 
} First, it is recommended that section 113 of the Renegotiation Act 
of 1951 ** be repealed. As has been pointed out, this section oper- 
ates unevenly. It exempts employees of the Defense, Army, Navy, 
and Air Force Departments, but not others, from the provisions of 
section 99 of title 5, and it also has some obscure impact upon the 
application to such employees, but not others, of sections 281 and 283 
of title 18. Repeal of section 99 of title 5 has already been recom- 
mended.” If that recommendation is adopted, section 113 will have 
no remaining significant function. Even if section 99 is retained, 
moreover, section 113 requires substantial revision to correct its 
present discriminatory and uncertain effect.*” 

2% 560 U. 8. C. App., sec. 1223 (Supp. 1952). 

3 See pp. 56-59, supra. 


3 Repeal of sec. 113 of the Renegotiation Act of 1951, along with sec. 99 of title 5, is a feature of H. R. 
257, pending in the present Congress. 
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Beyond the repeal of section 113, it is recommended that other 
existing exemptions, and all future legislative proposals for exemption 
from the conflict of interest laws be scrutinized for their conformance 
to the following principles: 

1. Exemptions and exceptions should be limited to situations of 
clear necessity. When an exemption is absolutely necessary, it should 
be limited to the narrow situation requiring relaxation. Broad, gen- 
eral exemptions create unwarranted loopholes and should be avoided. 

2. Under no circumstances should exemption be provided for pri- 
vate activities covered by the conflict of interest statutes in matters 
with respect to which the Government employee has or had Govern- 
ment responsibility, or which involve his employing agency. 

3. If it be deemed necessary to provide an exemption from the pro- 
visions of section 1914, and to allow the receipt of a private salary 
while on the public payroll, it is recommended that such relaxation 
be limited to the receipt of salary from the private employer at the 
time of entry into the public service, as is done in section 710 (b) (4) (iv) 
of the Defense Production Act of 1950." 


#1 50 U. 8. C. App., sec. 2160 (b) (4) (iv) (Supp. 1950). 











PART II 
RELATED PROVISIONS PROHIBITING BRIBERY 


Central to any comprehensive code defining standards of Govern- 
ment-employment ethics is that group of provisions of the criminal 
law which prohibit bribery—the payment or receipt of anything of 
value for official action, or with intent that official action shall be 
influenced thereby. When a bribe is exchanged, the parties have, in 
effect, conspired to deprive the United States of the honest services 
of its official. Such conduct is universally condemned. Nothing is 
more corrosive to the fabric of good government than bribery, and 
the criminal laws seek to preserve to the United States the value of 
the honest services of its officials and employees by severely punishing 
their sale. 

Interrelation between the bribery statutes and those prohibiting 
conflicts of interest has already been noted and may again be stressed. 
It has been pointed out, for example, that section 281 is designed to 
maintain the quality of the public service by prohibiting the sale, by 
way of services, of confidential information, prestige, or influence 
which comes to an official by virtue of his Government office; section 
434 protects the United States against the adverse consequences of 
being represented in business transactions by an official who has a 
pecuniary interest in the other party; and section 1914 seeks to avoid 
such divided loyalty by prohibiting private salaries for public service. 
In light of this interrelation, it is essential that the conflict-of-interest 
and the bribery laws shall comprise an integrated pattern. In part I, 
it was accordingly recommended that the conflict-of-interest statutes, 
with appropriate revisions, be incorporated in chapter 11 of title 18 
of the United States Code, which is captioned ‘Bribery and Graft.” 
Existing provisions of chapter 11, which bear on, and must be con- 
sidered in connection with, an overall revision, codification, and re- 
enactment of the conflict-of-interest provisions will next be examined. 


A. SCOPE OF CHAPTER 11, TITLE 18, UNITED STATES CODE 


Chapter 11 comprises 23 sections, which may be grouped as follows 

Nine sections, which are of greatest pertinence to the present study, 
prohibit in general terms the bribery of Government employees,’ 
Members of Congress,” judges and judicial officers (including jurors) ,* 
and witnesses.‘ 

Four additional sections prohibit variations of bribery in relation 
to persons connected with the offices of United States attorney or 
United States marshal,° officers of the revenue,® and Federal officials 
in respect of customs matters.’ 


118 U.S. C., sees. 201 and 202 (1952). All the sections of ch. 11 are set forth in appendix II, infra. 
218 U. 8. C., secs. 204 and 205 (1952). 

318 U. 8. C., secs. 206, 207, and 208 (1952). 

418 U.S. C., sees. 209 and 210 (1952). 

518 U.S. C., sec. 203 (1952). 

618 U. 8. C., sec. 211 (1952). 

718 U. 8. C., sees, 212 and 213 (1952). 
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Two sections penalize the transfer of consideration in exchange for 
influence or the offer thereof, to obtain Federal employment.’ 

One section prohibits payment to or receipt by a Member of Con- 
gress or a Federal employee of anything of value for procuring or 
aiding to procure a Government contract, and authorizes the Presi- 
dent to declare such a contract void.° 

The seven remaining sections of chapter 11 pertain to banking 
officials and transactions, prohibiting loans by bank officials to bank 
examiners,’° undisclosed fees for Federal Reserve bank loans," commis- 
sions to bank officials for procuring loans,’? for farm loan bank and 
and land bank transactions," or oe compromising farm indebted- 
ness,’ and unauthorized fees to any person in connection with Home 
Owners’ Loan Corporation loans." 


B. THE GENERAL BRIBERY SECTIONS 


The nine general bribery sections vary markedly in the terms in 
which they describe the subject of a forbidden transfer—the “bribe’”’ 
itself—and in the character of the intent or purpose which renders 
such a transfer criminal. There are also some omissions in the 
classes of persons covered. Applicable penalties range widely, both 


among different classes of officials and between bribers and recipients 
of bribes. 


The “‘bribe’’ itself 


The sections do not define “bribe” or “bribery”; their tendency is 
to describe the subject of a forbidden transfer as any money, or thing 
of value, or the promise thereof when given to or received by a person 
of a specified class with a specified intent or purpose. Through 
apparent inadvertence, two of the sections omit “thing of value,” 
but include the promise thereof.’* One section prohibits merely the 
receipt of a “‘bribe’’; ” three others add “bribe’”’ to words descriptive 
of money and/or things of value.” 

Five of the sections enlarge the character of the forbidden promise 
to include— 

any check, order, contract, undertaking, obligation, gratuity, 
or security for the payment of money or for the delivery or 
conveyance of anything of value.” 
In all, the 9 sections present 6 variations in their definition of the 
nature of a forbidden transfer.” These variations appear to have 
developed historically from the roots of the provisions involved. A 
revision should consider whether a single definition of universal 
applicability can be supplied. 
$18 U.S. C., secs, 214 and 215 (1952). 
#18 U. 8. C., sec. 216 (1952) 
#0 18 U. S. G., secs. 217 and 218 (1952). 
118 U. 8. C., sec. 219 (1952). 
1218 U.S. C., sec. 220 (1952). 
14318 U.S. C., sec. 221 (1952). 
14 18 U. 8. C., sec. 222 (1952). 
6 18 U. S. C., sec. 223 (1952). 
16 Secs. 202 and 207. 
17 Bee. 210. 
18 Secs. 206, 207, and 209. 


19 Secs. 201, 292, 204, 205, and 207. 


% Secs. 201, 204, and 205 are uniform; sec. 206 corresponds with sec. 209; each of the remaining sections 
differs from each other section. 
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Classes of persons covered 


The cumulative coverage of the nine sections under discussion is 
extensive. They prohibit bribery of jurors, witnesses before courts 
or before officers authorized to take testimony, and all classes of Fed- 
eral officials, with one exception. The sections fail specifically to in- 
clude bribery of employees of individual Members of Congress. Fur- 
ther, the provisions applicable to witnesses fail to specify witnesses 
before Federal agencies or before committees of Congress. 

The provisions against bribery of a Member of Congress, but no 
others, specifically prohibit payment of a bribe to any person with the 
“consent, connivance, or concurrence” of the Member.”! 

Finally, although the sections apply to Members of Congress “either 
before or after [they have] qualified,’ and to persons ‘“‘about to be” 
witnesses,” they fail fully to provide against the bribery of persons in 
anticipation of their assumption of public office or after its termina- 
tion. Those who assume public office under a corrupt commitment or 
who accept a payoff after quitting may thus be afforded a loophole. 

Each of these aspects of the coverage of the Federal bribery laws 
should be considered in connection with revision and codification. 


The requisite intent 


Under the statutes, a particular payment or receipt derives its 
character as a violation from the intent or purpose with which it is 
made. In general, the bribery sections prohibit payments with intent 
to influence, and receipts with intent to be influenced in some official 
act of the recipient. With minor variations, such official act is de- 
scribed as the decision, action, or vote of the recipient in some matter 
within his official competence. 

The departures from this general pattern must be noted. Section 
201, which penalizes those who bribe Government employees, further 
prohibits any payment: 


with intent to influence [the recipient] to commit or aid in 
committing, or to collude in, or allow, any fraud, or to make 
opportunity for the commission of any fraud, on the United 
States, or to induce him to do or omit to do any act in viola- 
tion of his lawful duty * * *. 


No comparable provision is found in section 202 which penalizes 
Government employees who receive bribes, nor in any of the sections 
anions to other public officials. 

‘urther, five of the sections, in addition to prohibiting transfers 
made with intent that official action will be influenced thereby, also 
prohibit payments * or receipts * for an official act, and thus appear 
to penalize rewards for official action irrespective of intent by either 
party that influence should result. 

Both these variations in the existing statutes raise questions to be 
considered in an overall revision. 

21 Secs. 204 and 205. 

# Secs. 209 and 210. 

23 Secs. 205, 206, 207, 208, and 210. 

24 Sec. 206, payment to a judge “because of’’ or with intent to influence his action. 

8 Sec. 205, receipt by Member of Congress “‘for’’ his attention to, or services, etc.; sec. 207, receipt by judge 


“because of’’ or with intent to be influenced in his action; sec. 208, receipt by juror or judicial officer “‘because 
of” or with intent to be influenced in his action; sec. 210, receipt by witness, “because of’’ his testimony. 
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Penalties 


Because the present study is primarily concerned with substantive 
integration of the conflict of interest and related criminal laws, and not 
with the question of penalties, the recommendations made in part I, 
without discussion, propose preservation of existing penalties where 
practicable. The broad range of the existing penalties for bribery 
and the disparity of their impact require departure from that practice. 
Expressed i in maximums, these penalties range from a low of $2,000 fine 
and 2 years’ imprisonment in cases involving witnesses or acceptance 
of bribes by judicial officers, including jurors, to a high of $20,000 fine 
and 15 years’ imprisonment, plus automatic disqualification for public 
office, in cases involving offers of bribes to judges or judicial officers 
(including jurors), or their acceptance by judges. The maximums 
affecting bribery of Government employees and Members of Congress 
are a fine of 3 times the amount or value of the bribe and 3 years 
imprisonment, plus automatic disqualification for public office of the 
recipient of the bribe, but not the person paying it. 

The range of these penalties and the disparity of their impact on 
bribe givers and bribe takers should be considered in connection with a 
revision. 

C. OTHER PROVISIONS RELATED TO BRIBERY 


Sections 203, 211, 212, and 218 of chapter 11 


Four sections 9 abeipiiel 11 impose prohibitions of bribery and 
variations thereof on particular classes of employees and particular 
classes of transactions. 

Section 203 prohibits persons connected in any way with the office 
of United States attorney or United States marshal from accepting 
fees for the performance of any official service other than as provided 
by law. It imposes no penalty for the payment of such fees. Intent 
to be influenced is not a requisite of the offense. The penalty is a 
maximum of $500 fine and 5 years’ imprisonment. 

Section 211 prohibits persons engaged in the import business from 
making gifts to officers of the revenue. The penalty is a maximum of 
$5,000 fine and 2 years’ imprisonment. There is no parallel provision 
prohibiting receipts, nor is intent to influence a requisite. 

Section 212 prohibits payments to Federal officers in consideration 
of violation of the customs laws and also prohibits threats or promises 
designed improperly to influence such officers in performance of their 
duties; and section 213 prohibits Federal officers from soliciting or 
receiving payments for services performed under the customs laws. 
The maximum penalty under both sections is a $5,000 fine and 2 
years’ imprisonment. Section 212 was enacted alee than section 201, 
and its lesser penalty has been held to supersede and repeal the more 
severe penalty of the latter section in any case to which both sections 
apply (Curione v. United States, 11 F. 2d 471, 2d Cir. 1926). 

In a revision, consideration should be tye to the question whether 
the subject matter of sections 203, 211, 212, and 213 requires separate 
statement, as at present, or whether it may appropriately be incor- 
porated in the general bribery provisions. 


Procurement of appointive office 


Sections 214 and 215 prohibit payments to and receipts by any 
person in consideration of support or influence or the promise thereof 
I , 
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in obtaining appointive Government office. These provisions are not 
limited in their application to Federal personnel. Insofar as they may 
be violated by public officials an offense under the general bribery 
sections may also be present. 


Procurement of Government contracts 


Section 216 prohibits receipt by or payment to a Member of Con- 
gress or a Federal employee of any money or thing of value for “‘giving, 
procuring or aiding to procure to or for any person, any contract 
from the United States,’ and provides that the President may de- 
clare any such contract void. The maximum penalty is a $10,000 
fine plus 2 years’ imprisonment, with automatic disqualification for 
public office. This section does not specifically apply to officers or 
employees of Congress or to the judicial department of the Govern- 
ment. 

Substantive similarity between this section and section 281 which 
prohibits “compensation” for “services” rendered in matters of 
interest to the United States, has already been pointed out. Section 
216 also bears similarity to the bribery sections. 

It is to be noted, in connection with a revision, that section 216 
applies only to contracts and does not specifically cover such other 
valuable subjects of Government bounty as loans, grants, awards, 
subsidies, licenses, franchises, and the like. 


Miscellaneous provisions of chapter 11 

Sections 217 through 223, dealing with certain banking relation- 
ships and transactions are beyond the scope of this study. Section 
223 appears to have been rendered obsolete by abolishment of the 
Home Owners’ Loan Corporation to whose transactions it applies. 
Related provisions of chapter 73, title 18 (“Obstruction of justice’) 

Three sections of chapter 73 of title 18, captioned “Obstruction of 
justice,” slightly overlap the provisions of some of the bribery sections 
contained in chapter 11. Thus, section 1503, captioned “Influencing 
or injuring officer, juror or witness generally,’”’ penalizes anyone who— 


* * * corruptly, * * * endeavors to influence * * * any wit- 


ness, in any court of the United States or before any United 
States commissioner or other committing magistrate, or any 
grand or petit juror, or officer in or of any court of the United 
States or before any United States commissioner or other 
committing magistrate, in the discharge of his duty * * *. 


The maximum penalty is a $5,000 fine and 5 years’ imprisonment. 
Similarly, section 1504, captioned “Influencing juror by writing,” 
penalizes anyone who— 


* * * attempts to influence the action or decision of an 


grand or petit juror of any court of the United States upon 
any issue or matter pending before such juror, or before the 
jury of which he is a member, or pertaining to his duties, by 
writing or sending to him any written communication, in rela- 
tion to such issue or matter * * *. 


ihe maximum penalty is $1,000 fine and 6 months’ imprisonment. 
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Finally, section 1505, captioned “Influencing or injuring witness 
before agencies and committees,’ penalizes anyone who— 


* * * corruptly * * * endeavors to influence * * * any wit- 
ness in any proceeding pending before any department or 
agency of the United States, or in connection with any inquiry 
or investigation being had by either House, or any committee 
of either House, or any joint committee of the Congress * * * 


The maximum penalty is $5,000 fine and 5 years’ imprisonment. 

Manifestly the corrupt endeavor to influence witnesses, jurors, or 
officers, envisioned by section 1503, the attempt to influence jurors, 
prohibited by section 1504, and the corrupt endeavor to influence 
witnesses, proscribed by section 1505, could each take the form of an 
offered bribe. A revision of the bribery laws should therefore give 
consideration to the existence of these sections. 


D. CONCLUSIONS 


The foregoing examination of existing bribery law has disclosed 
numerous disparities. If, for example, payment to a Federal employee 
to induce his fraud on the United States (other than decision or action 
on a matter within his official competence) is bribery, why does no 
corresponding provision penalize the Federal employee who receives 
such payment with intent to be induced to fraud? Further, why does 
no comparable prohibition affect payments to or receipts by Members 
of Congress, judges, or judicial officers? If acceptance by a Federal 
employee or by a judge of a present gift other than money with intent 
to be influenced in an official act is not prohibited, why is his acceptance 
of a promise of such a gift with similar intent punishable as bribery? 
If one who bribes a judicial officer is automatically disqualified for 
office and faced with a maximum of $20,000 fine and 15 years’ impris- 
onment, why is the judicial officer accepting the bribe subject to a 
maximum of only $2,000 fine and 2 years’ imprisonment, and not 
disqualified for office? Other such unexplained inequalities could 
be cited. 

There is also unnecessary duplication of provisions. It has been 
pointed out that in at least one instance a redundant prohibition, 
presumably intended to strengthen the bribery laws, had the opposite 
effect of undermining them by inadvertently substituting lesser 
penalties.” 

Finally, as has been shown, there are omissions and loopholes. 

Existing law should be simplitied and strengthened by eliminating 
unwarranted nonuniformity, reducing unnecessary duplication, and 
supplying omissions where needed. Confusion can be substantially 
reduced by drastically cutting the number of separate sections dealing 
with bribery. Neither the nature nor the culpability of this offense 
varies essentially with the nature of the office held. 

The detailed recommendations which follow proceed upon three 
premises: First, that the essential objective of the bribery laws is to 
preserve the integrity of official action from direct and indirect 
corruption; second, that the briber and the bribed official stand in 
pari delictu; and third, that all bribes of public officials have poten- 
tially equivalent corruptive impact on the public service. 


% J. e., section 212; see Curione v. United States, 11 F. 2d 471 (2d Cir., 1926). 
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E. RECOMMENDATIONS FOR REVISION 


Bribery of public officials 


It is recommended that the provisions prohibiting the bribery of 
Federal employees, Members of Congress, and judges and judicial 
officers (including jurors) be combined in a single section. Such 
combined section should contain a definition of the “‘bribe’’ which is 
the forbidden subject of transfer, and of the term “public official,’’ 
embracing the various classes of persons covered. A third definition, 
of “public act,’’ should be provided to describe the kind of conduct 
by a public official which is to be immunized from influence. The 
operative portion of the section should describe the forbidden transac- 
tion, the intent or purpose in whose presence it becomes criminal, and 
maximum penalties. 

“Bribe” should be defined as at present, to include any money, 
thing of value, or promise thereof. The existing enlargement on the 
concept of a promise, found in sections 201, 202, 204, 205, and 207, 
should be continued in the new section. It is further recommended 
that the concept of a “thing of value” be expanded to include benefits 
such as loans, honoraria, and present and future opportunities, in 
order to indicate that indirect, postponed, or intangible consideration 
cannot be resorted to for the purpose of circumventing the intent of 
the bribery laws. 

“Public official’ should be defined to include Members of Congress, 
all officers, agents, and employees of the United States in the execu- 
tive, legislative, and judicial departments of the Government, and 
jurors. This definition will cover employees of individual Members 
of Congress. Although these employees may perform relatively few 
affirmatively official acts, they are on the public payroll, and it is 
imperative that their performance of duties, including their recom- 
mendations to their superiors, shall be free from purchase and sale. 

Outside the definition of “‘public official,” but relevant here on 
the question of who “receives” a bribe, it is recommended that the 
present provision of sections 204 and 205 condemning a transfer ‘“‘to 
any person” with the “consent, connivance, or concurrence”’ of the 
public official be included in the new section. ‘To permit the delivery 


of a bribe to a designee of a public official would be to sanction the 
most obvious evasion of law. 


The requisite intent; ‘public act”’ 


In determining the kind of conduct on the part of an official which 
is to be immunized against influence (or reward), it is necessary to 
decide whether that provision of present section 201 which penalizes 
the giver of a bribe with intent to induce fraud or dereliction of duty 
should be given general application. The premise that the object to 
the bribery laws is to preserve the integrity of the public service 
dictates an affirmative conclusion. It is therefore recommended that 
the new section contain a definition of ‘public act’’ which will include 
not only a “public official’s’”’ affirmative attention to or inaction on or 
neglect of matters within his official competence, but also his com- 
mission of any fraud on the United States or any dereliction of official 
duty. 

In framing the intent in which makes a transfer criminal, the con- 
ventional concept of intent to influence or to be influenced in some 
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action of a public official should of course be retained. In addition, it 
is believed that the new section should also uniformly prohibit all 
payments and receipts ‘for’ official action. This means that the 
payment or receipt of anything of value in appreciation of, or as a 
reward for an official act would be outlawed irrespective of any intent 
to influence or induce, or to be influenced thereby. The curious non- 
uniformity of the law on this point has been noted. A Congressman 
may not receive payment “for his attention to, or services” on matters 
within his official competence,” but there is no corresponding prohibi- 
tion upon the donor.* The sections affecting judges and judicial 
officers (including jurors)” prohibit payments ‘‘because of’’ official 
action; those affecting Government employees do not. No such 
provision affects the briber of a witness," but a witness is prohibited 
from accepting payment “because of’ his testimony.” 

On reflection, it seems desirable to include such a prohibition gen- 
erally. While it may at first blush seem harsh to impose a severe 
penalty for making or receiving a gift for which no corrupt con- 
sideration has been given, it is readily apparent that a practice of 
tacitly “rewarding” public officials for their official acts could under- 
mine the public service as effectively as if the payments were the fruit 
of express corrupt agreement. This is as true for Government em- 
ployees as for Congressmen and as epee remediable in the 
case of a briber as to one who accepts a bribe. It is accordingly recom- 
mended that payments to and receipts by public officials for their 
official acts be prohibited as bribery.™ 

In addition, payments to and receipts by public officials or their 
designees for official action by other public officials, or for or with 
intent or agreement for influence by the recipient upon the official 
action of another public official should be prohibited.* It seems 
manifestly appropriate to protect the public service against the sale 
of the influence that public officials may, by virtue of office, be able 
to exercise on other public officials. 

United States v. Reisley (35 F. Supp. 102, D. C. N. J. 1940), it will 
be recalled, was a prosecution under section 281, in which a Federal 
employee w sho ace epted pay for Government related services ostensibly 
but not actually performed, was exonerated because the payment was 
not for services ‘‘rendered or to be rendered.’’ Proposed amendment 
to correct this situation is included in the recommendations to part I. 
The same problem applies to bribery. Under present law, one who 
pays for official action, fraud, or dereliction believed by him to have 
been, but not actually having been performed or committed, or who 
accepts a “bribe” with intent not to be influenced thereby, or on false 
pretense of having earned it, is literally outside the bribery provisions.*® 
This situation should be corrected in the new bribery section. 





7 Sec. 205. 

28 Sec. 204. 

29 Secs. 206, 207, and 208. 

30 Secs. 201 and 202. 

31 Sec. 209. 

32 Sec. 210. 

33 §, 3306, introduced on February 19, 1958, goes further, and would outlaw gifts to Government officials 
by interested parties, irrespective of purpose or intent. This bill will be discussed in pt. III 

% Similar recommendation is made in Ethical Standards in Government, p. 43. 

85 The sections covering witnesses, which prohibit “agreement’’ to be influenced avoid one of these pit- 
falls (see sees. 209 and 210). 
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If the foregoing recommendations are adopted, the bribery section 
applicable to public officials (including jurors) will penalize the pay- 
ment and the receipt of a bribe in three categories of cases, i. e. 

(1) for actual or purported official action (including fraud or 
dereliction of duty) by the recipient, 

(2) with intent or upon agreement that official action of the 
His shall be influenced in consideration thereof, and 

(3) for any actual or purported official action or actual or pur- 
vmend influence thereon by the recipient, or with intent or agree- 
ment that the recipient will influence official action of another 
public official in consideration thereof. 

The first category should be extended to former public officials, in 
order to cover situations in which separation from service precedes a 
payoff; the second category should be extended to prospective public 
officials, in order to cover cases in which the promise, solicitation or 
illegal consideration passes prior to entry on official status; the third 
category, however, should be limited to situations in which public 
officials currently in office are bribed to influence, or for influencing 
other such public officials. 

In recognition of the fact that fees are legitimately paid and received 
for some kinds of official acts, it is also recommended that an express 
exception be incorporated with respect to payments and receipts which 
are specifically provided by law for the proper performance of official 
duty. 

Penalties 


Existing disparities in penalties for bribery of public officials and 
jurors should be eliminated. It is recommended, first of all, that 
automatic disqualifications for public office, which now affects Gov- 
ernment employees, Members of Congress, and judges who receive 
bribes, and persons who bribe judges and ‘ udiniel officers (including 
jurors) be made applicable to all public officials and all persons who 
bribe public officials. Further, the $20,000 maximum fine now ap- 
plicable to bribed judges and to bribers of judges and judicial officers 
(including jurors) and the present maximum fine of 3 times the 
amount or value of the bribe applicable to bribery of Government 
employees and Members of Congress should be combined in a new 
maximum. Finally, the present 15-year maximum imprisonment now 
applicable to bribed judges and bribers of judges and judicial officers 
(including jurors) should become the maximum prison sentence under 
the proposed new section. Although the resulting penalties will con- 
tain severe maximums, sentences will always be subject to the dis- 
cretion of the trial judge and to supervision, under principles appli- 
cable to excessive punishment, by appellate courts. It is believed 
that the proposed maximums are justified. From the standpoint of 
orderly Government there can be no such thing as a trivial bribe. 

The combined section should also provide that the offenses and 
penalties prescribed in it are separate from and in addition to those 
prescribed in other sections of chapter 11 and in sections 1503 and 
1504 of chapter 73, title 18. 

If the foregoing substantive recommendations are adopted, it is 
recommended that present sections 203, 211, 212, and 213 be repealed.*® 

86 It is true that the prohibition of sec. 211 applies to gifts by importers to customs officials irrespective 
of intent or purpose. Nevertheless, it is recommended that this section be repealed. The bribery laws 
should be uniform. 

21895—58——6 
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The following draft, designated draft section 201, is included at 
this point in order to facilitate consideration of the foregoing recom- 
mendations. It is designed as a substitute for present sections 201—208 
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and sections 211, 212, and 213 of chapter 11, title 18: 


Drart SeEctTIon 201 


§ 201. Bribery of public officials. 


(a) For the purpose of this section: 

“bribe” means money or other thing of value, or the 
promise thereof, and includes without limiting the gener- 
ality of the foregoing, an emolument, profit, commission, 
loan, honorarium, advantage, benefit, position, employ- 
ment, or opportunity, and an agreement, check, note, 
order, contract, undertaking, obligation, gratuity, or se- 
curity for the present or future ddiivery. conveyance, or 
procurement thereof: 

“public official” means a Member of, or Delegate to Con- 
ress, or Resident Commissioner, either before or after 
1e has qualified, an officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch 

of the Government, or of any agency, or juror, and 

“official act’? means any decision, judgment, verdict, 
recommendation, action, inaction, vote, abstention, atten- 
tion, or neglect by a public official on any question, matter, 
cause, suit, proceeding or controversy, which may at any 
time be pending, or which may by law be brought before 
such public official in his official capacity, or in his place of 
trust or profit, or his commission, aid in committing, collusion 
in, or allowance or facilitation of any fraud on the United 
States, or commission or omission of any act in violation of 
his lawful duty. 

(b) Whoever, otherwise than as provided by law for the 
proper discharge of official duty, directly or indirectly, gives, 
offers, or promises any bribe to, or at the direction or with the 
consent of— 

(1) any public official or former public official for or 
because of an official act actually or purportedly per- 
formed by such public official or former public official, or 

(2) any person being about to become a public official, 
with intent to influence him in an official act, or 

(3) any public official for or because of any actual or 
purported official act or the actual or purported influence 
of such public official on any actual or purported official 
act or with intent to induce such public official to influ- 
ence any official act, or 

(c) Whoever, otherwise than as provided by law for the 
proper discharge of official duty, 

(1) for or because of an official act actually or pur- 
portedly performed by him, or 

(2) with intent or agreement to be influenced in an 
official act, or 

(3) being a public official, for or because of any actual 
or purported official act or his actual or purported 
influence thereon or with intent or agreement that he 
will influence or attempt to influence any official act, 
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directly or indirectly asks, demands, exacts, solicits, 
seeks, accepts, or agrees to receive any bribe, for or to 
himself or to any person at his direction or with his 
consent, 

Shall be fined not more than $20,000 and three times the 
amount or value of the bribe, or imprisoned for not more 
than fifteen years, or both, and shall forfeit and be dis- 
qualified from holding any office of honor, trust, or profit 
under the United States. 

The offenses and penalties prescribed in this section are 
separate from and in addition to those prescribed in the 
other sections of this chapter and those prescribed in sections 
1503 and 1504 of this title. 

Bribery of witnesses 


Sections 209 and 210, which prohibit the bribery of witnesses like- 
wise require amendment. Section 209 prohibits payment to a witness 
or prospective witness before a court or before an officer authorized to 
take testimony upon an agreement or understanding that his testi- 
mony will be influenced thereby or that he will absent himself from the 
trial or hearing, and section 210 prohibits such a witness or prospective 
witness from receiving a bribe upon such an agreement or under- 
standing or ‘‘because of’’ such testimony or absence. 

It is recommended that the two sections be rendered uniform, so that 
payments “because of’’ testimony or absence will be penalized equally 
with receipts. Further, the application of the sections should be 
extended to witnesses before congressional committees and before 
Federal agencies. 

A difficulty in the case of witnesses is that payment to defray actual 
expenses and, in the case of experts, a professional fee, are customary. 
It is recommended that provision be made excluding such payments 
from the prohibitions of these sections. 

Penalties should be the same as those applicable to bribery of public 
officials, and it should be indicated that the offenses and penalties 
prescribed for bribery of witnesses are separate from and in addition 
to those prescribed in sections 1503 and 1505 of chapter 73. 

In order to facilitate consideration of these recommendations, the 
following provision, designated draft section 202, and designed as a 
substitute for present sections 209 and 210, is included at this point: 


Drarr Secrion 202 


§ 202. Bribery of witnesses. 


Whoever, directly or indirectly, gives, offers, or promises a 
bribe, as that term is defined in section 201 of this title, 
to or at the direction or with the consent of any person for 
or because of, or with the intent to influence the testimony 
of such person as a witness upon a trial, hearing, or other 
proceeding, before any court, any committee of either House 
or both Houses of Congress, or any agency, commission, or 
officer authorized by the laws of the United States to hear 
evidence or take testimony, or his absence therefrom, or 

Whoever, directly or indirectly, asks, demands, exacts, 
solicits, seeks, accepts, or agrees to receive any such bribe 
for or to himself or to any person at his direction or with 
his consent, for or because of, or with intent or agreement to 











76 CONFLICT OF INTEREST LEGISLATION 


be influenced in testimony as a witness upon any such trial, 
hearing or other proceeding, or his absence therefrom, 

Shall be fined not more than $20,000 and three times the 
amount or value of the bribe, or imprisoned for not more 
than fifteen years, and shall forfeit and be disqualified from 
holding any office of honor, trust, or profit under the United 
States. 

This section does not prohibit the payment or receipt of 
witness fees provided by law, or the payment, by the party 
upon whose behalf a witness is called and receipt by a witness, 
of the reasonable cost of travel and subsistence incurred and 
the reasonable value of time lost in attendance at any such 
trial, hearing, or proceeding, or, in the case of expert witnesses, 
involving a technical or professional opinion, a reasonable 
fee for time spent in the preparation of such opinion. 

The offenses and penalties prescribed in this section are 
separate from and in addition to those prescribed in sections 
1503 and 1505 of this title. 


Procurement of Government contracts; power of the President 


If the recommendations hereinbefore made for the amendment of 
section 281 and of the provisions on bribery of public officials are 
adopted, the combined impact of these statutes will be to prohibit 
payments to and receipt by public officials (1) for services rendered 
in matters in which the United States is interested, (2) for, or with 
intent or agreement that their official action will be influenced, or 
(3) with intent or agreement that they will be induced to influence 
official action by other public officials. In these circumstances, the 
present provision of section 216, which prohibits payments to and 
receipts by public officials for procuring or aiding to procure Gov- 
ernment contracts would become redundant and should be repealed. 

The further provision of section 216 empowering the President to 
declare void any contract or agreement entered into in violation of its 
terms should be retained and expanded to cover Government licenses, 
grants, subsidies, and similar benefits consummated in violation of any 
of the provisions of chapter 11, including the conflict of interest laws 
whose inclusion therein has been recommended. The United States 
should be authorized, in any such case, to recover, in addition to pre- 
scribed penalties, whatever has been given or transferred i in its behalf. 
It is recommended that this provision be permissive only, because 
there may be cases in which it would be advantageous to the United 
States to adhere to arrangements, notwithstanding the circumstances 
of their creation. 

In order to facilitate consideration of this recommendation, » 
following draft provision, tentatively designated draft section 218, 
included at this point: 


eee 





CONFLICT OF INTEREST LEGISLATION 77 


Drart Section 218 


§ 218. Voiding Transactions in Violation of Chapter; Recov- 
ery by United States. 


The President or, under regulations prescribed by him, the 
head of the agency involved, may declare void and rescind 
any contract, loan, grant, subsidy, license, right, permit, 
franchise, use, authority, privilege, benefit, certificate, ruling, 
decision, opinion, or rate schedule awarded, granted, paid, 
furnished, or published, or the performance of any service or 
transfer or delivery of any thing to, by, or for any agency of 
the United States or officer or employee of the United States 
or person acting on behalf thereof, in violation of this chap- 
ter, and the United States shall be entitled to recover in addi- 
tion to any penalty prescribed in this title the amount ex- 
pended, or the thing transferred or delivered on its behalf, 
or the reasonable value thereof. 


Miscellaneous recommendations 


Sections 214 and 215 which prohibit payments and receipts in con- 
sideration of influence or the promise thereof to obtain appointive 
office, though not limited to public officials and hence not directly 
germane to this study, appear to be salutary and should be preserved. 

Sections 217 through 222 are beyond the scope of these recommen- 
dations, and section 223 may be repealed as obsolete. 

Finally, it is recommended that the caption of chapter 11 be changed 
to read: “Bribery, Graft, and Conflicts of Interest,’’ and that the 
contents of the amended chapter be the following: 


Section | Title 


Source 
No. 
201 | Bribery of public officials 2 anieeees | Sees. 201-8, 211, 212, and 213. 
202 Bribery of witnesses Secs. 209 and 210. 


203 | Compensation to Members of Congress, , officers and others, | Sec. 281. 
in matters affecting the Government. 
204 | Practice in Covrt of Claims by Members of Congress_. .| Sec. 282 (unchanged). 
205 | Activities of officers and employees in matters affecting the | Sec. 283. 
Government. * 
206 | Exemptions; retired officers of the Armed Forces : _..| Sees. 281 and 283. (See draft sec. 
2834, pt. I, supra.) 
Sec. 284 (also sec. 99 of title 5). 


207 | Disqualification of former officers and employees in matters 
connected with former duties or involving former agency 

208 | Interested persons acting as Government agents__- | Sec. 434. 

209 | Salary of Members of Congress, Government officials and | Sec. 1914. 
employees payable only by United States. 


210 | Offer to procure appointive office Sec. 214 (unchanged). 
211 | Acceptance or solicitation to obtain appointive public office_| Sec. 215 (unchanged). 
212 | Offer of loan or gratuity to bank examiner ‘ : | See. 217 (unchanged). 
213 | Acceptance of loan or gratuity by bank examiner- Sec. 218 (unchanged). 
214 | Offer for procurement of Federal Reserve bank loan and | Sec. 219 (unchanged). 


discount of commercial paper. 

215 | Receipt of commissions or gifts for procuring loans : Sec. 220 (unchanged). 

216 | Receipt or charge of commissions or gifts for farm loan or | Sec. 221 (unchanged). 
land bank transactions. | 

217 | Acceptance of consideration for adjustment of farm indebt- | Sec. 222 (unchanged). 
edness. | 

218 | Voiding transactions in violation of chapter; recovery by the 


New (based on sec. 216). 
United States. 














*Alternative sec. 205 would be entitle d “Activities of officers and employees in claims against and other 
matters affecting the Government.’ 
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AppENpIx I. 


Suggested bill to effectuate the recommendations made in Parts I 
and II of this study: 
[85th Cong., 2d sess.] 


A BILL To strengthen the criminal laws relating to bribery, graft and conflicts of interest, and for other 
purposes, 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) so much of chapter 11 of title 18 of the 
United States Code as precedes section 214 is amended to read as follows: 


‘CHapTeR 11—Brisery, Grarr AND ConFrtiicts or INTEREST 


See. 
“201. Bribery of public officials, 
‘202. Bribery of witnesses. 


**203. Compensation to Members of Congress, officers and others, in matters affecting the Government. 
“204. Practice in Court of Claims by Members of Con: 


‘205. Activities of officers and employees in matters affecting the Government. 
‘206. Exemptions; retired officers of the armed forces. 


‘207. Disqualification of former officers and employees in matters connected with former duties or involving 
former agencies. 


— Interested persons acting as Government agents. 


‘209. Salary of Members of Congress, Government officials and emplo yees payable only by United States. 
“210. Offer to procure appointive office. 

“211. Acceptance or solicitation to obtain appointive public office. 

“212. Offer of loan or gratuity to bank examiner. 

**213. Acceptance of loan or gratuity by bank examiner. 

‘*214. Offer for procurement of Federal Reserve bank loan and discount of commercial paper. 

**215. Receipt of commissions or gifts for procuring loans. 

‘216. Receipt or charge of commissions or gift for farm loan or land bank transactions. 

“217. Acceptance of consideration for adjustment of farm indebtedness. 

“218. Voiding transactions in violation of chapter; recovery by the United States. 


**§ 201. Bribery of Public Officials. 


“‘(a) For the purpose of this section: ‘bribe’ means money or other thing of 
value, or the promise thereof, and includes, without limiting the generality of 
the foregoing, an emolument, profit, commission, loan, honorarium, advantage, 
benefit, position, employment, or opportunity, and an agreement, check, note, 
order, contract, undertaking, obligation, gratuity, or security for the present or 
future delivery, conveyance, or procurement thereof; 

‘“‘ “public official’ means a Member of, or Delegate to Congress, or Resident 
Commissioner, either before or after he has qualified, an officer, agent, or em- 
ployee of the United States in the executive, legislative, or judicial branch of the 
Government, or of any agency, or juror, and 

“* ‘official act’ means any decision, judgment, verdict, recommendation, action, 
inaction, vote, abstention, attention, or neglect by a public official on any question, 
matter, cause, suit, proceeding or controversy, which may at any time be pending, 
or which may by law be brought before such public official in his official capacity, 
or in his place of trust or profit, or his commission, aid in committing, collusion 
in, or allowance or facilitation of any fraud on the United States, or commission 
or omission of any act in violation of his lawful duty. 

““(b) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, directly or indirectly, gives, offers, or promises any bribe to, or at 
the direction or with the consent of— 

““(1) any public official or former public official for or because of an official 
act actually or purportedly performed by such public official or former public 
official, or 


““(2) any person being about to become a public official, with intent to 
influence him in an official act, or 
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**(3) any public official for or because of any actual or purported official 
act or the actual or purported influence of such public official on any actual 
or purported official act or with intent to induce such public official to 
influence any official act; or 

*“(¢) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, 

(1) for or because of an official act actually or purportedly performed by 
him, or 

(2) with intent or agreement to be influenced in an official act, or 

““(3) being a public official, for or because of any actual or purported 
official act or his actual or purported influence thereon or with intent or 
agreement that he will influence or attempt to influence any official act, 

directly or indirectly asks, demands, exacts, solicits, seeks, accepts, oi agrees to 
receive any bribe, for or to himself or to any person at his direction or with his 
consent— 

“Shall be fined not more than $20,000 and three times the amount or value of 
the bribe, or imprisoned for not more than fifteen years, or both, and shall forfeit 
and be disqualified from holding any office of honor, trust, or profit under the 
United States. 

“The offenses and penalties prescribed in this section are separate from and 
in addition to those prescribed in the other sections of this chapter and those 
prescribed in sections 1503 and 1504 of this title. 

**§ 202. Bribery of Witnesses. 

‘“‘Whoever, directly or indirectly, gives, offers, or promises a bribe, as that term 
is defined in section 201 of this title, to or at the direction or with the consent of any 
person for or because of, or with intent to influence the testimony of such person as 
a witness upon a trial, hearing, or other proceeding, before any court, any com- 
mittee of either House or both Houses of Congress, or any agency, commission, 
or officer authorized by the laws of the United States to hear evidence or take 
testimony, or his absence therefrom, or 

“Whoever, directly or indirectly, asks, demands, exacts, solicits, seeks, ac- 
cepts, or agrees to receive any such bribe for or to himself or to any person at his 
direction or with his consent, for or because of, or with intent or agreement to be 
influenced in testimony as a witness upon any such trial, hearing or other pro- 
ceeding, or his absence therefrom, 

“Shall be fined not more than $20,000 and three times the amount or value of 
the bribe, or imprisoned for not more than fifteen years, and shall forfeit and be 
disqualified from holding any office of honor, trust, or profit under the United 
States. 

“This section does not prohibit the payment or receipt of witness fees pro- 
vided by law, or the payment, by the party upon whose behalf a witness is called 
and receipt by a witness, of the reasonable cost of travel and subsistence incurred 
and the reasonable value of time lost in attendance at any such trial, hearing, or 
proceeding, or, in the case of expert witnesses, involving a technical or profes- 
sional opinion, a reasonable fee for time spent in the preparation of such opinion. 

“The offenses and penalities prescribed in this section are separate from and 
in addition to those prescribed in sections 1503 and 1505 of this title. 


““§$ 203. Compensation to Members of Congress, Officers and Others, in Matters 
Affecting the Government. 


“Whoever, otherwise than as provided by law for the proper discharge of 
official duties, directly or indirectly receives or agrees to receive, or asks, demands, 
solicits, or seeks, any compensation for any services actually or purportedly 
rendered or to be rendered at a time when he is or was a Member of or Dele- 
gate to Congress or a Resident Commissioner, either before or after he has quali- 
fied, or an officer, agent, or employee of the United States in the executive, 
legislative, or judicial branch of the Government, or of any agency, either by 
himself or another, in relation to any proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter in which the United States is a party 
or directly or indirectly interested, or 

‘‘Whoever, knowingly, otherwise than as provided by law for the proper dis- 
charge of official duties, directly or indirectly gives, promises, or offers any com- 
pensation for any such services, actually or purportedly rendered or to be rendered 
at a time when the person to whom the compensation is given, promised, or 
offered, is or was such a Member, Delegate, Commissioner, officer, agent, or 
employee, 
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“Shall be fined not more than $10,000 or imprisoned not more than two years, 


or both; and shall be incapable of holding any office of honor, trust, or profit 
under the United States. 


“*$ 204. Practice in Court of Claims by Members of Congress. 


‘“‘Whoever, being a Member of or Delegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, practices in the Court of Claims, 
shall be fined not more than $10,000 or imprisoned not more than two years, or 


both; and shall be ineapable of holding any office of honor, trust, or profit under 
the United States. 


“*$ 205. Activities of Officers and Employees in Matters Affecting the Government. 

“Whoever, being an officer or employee of the United States or any depart- 
ment or agency thereof, or of the Senate or House of Representatives, acts as an 
agent or attorney for or aids or assists anyone in connection with any proceeding, 
contract, claim, controversy, charge, accusation, arrest, or other matter in which 
the United States is a party or directly or indirectly interested, otherwise than 
in the proper discharge of his official duties, shall be fined not more than $10,000 
or imprisoned not more than one year, or both. 

“Nothing herein prevents any such officer or employee from taking uncom- 
pensated action, not inconsistent with the faithful performance of his duties, 
to aid or assist any person who is the subject of disciplinary proceedings which 
may result in his removal or suspension from a position in the Government, or 
other penalty, or who has been removed or suspensed from such a position, to 
present his defense or to be restored to duty. 


““$ 206. Exemptions; Retired Officers of the Armed Forces. 


““(a) Sections 281 and 283 of this title do not apply to any person because 
of his status as a retired officer of the armed forces of the United States, while 
not on active duty, or his membership in the National Guard of the District of 
Columbia, or to any person specially excepted by act of Congress. 

“‘(b) Whoever, being a retired officer of the armed forces of the United 
States, while not on active duty, 

(1) at any time represents any person in the sale of anything to the 
Government through the department in whose service he holds a retired 
status or knowingly acts as agent or attorney for or aids or assists anyone in 
connection with any proceeding, contract, claim, controversy, charge, accu- 
sation, arrest or other matter in which the United States is a party or directly 
or indirectly interested, involving any subject matter concerning which he 
had any responsibility while in active-duty status, or 

‘“(2) within two years after his retirement acts as agent or attorney for 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a pary or directly or indirectly interested, and which involves the 
department in which he holds a retired status— 


“Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


. 


““§ 207. Disqualification of Former Officers and Employees in Matters Con- 
nected with Former Duties or Involving Former Agency. 

‘““Whoever, having been employed in any agency of the United States, including 
commissioned Officers assigned to duty in such agency, after the time when such 
employment or service has ceased, knowingly acts as agent or attorney for, or 
aids or assists anyone in connection with any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other matter in which the United States is a 
party or directly or indirectly interested involving any subject matter concerning 
which he had any responsibility while so employed or assigned to duty, or 

““Whoever, having been so employed or assigned to duty, within two years 
after his last such employment or service has ceased, acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which involves any agency 
in which he was so employed or assigned to duty, 

“Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


“‘$ 208. Interested Persons Acting as Government Agents. 


‘“‘Whoever, being an officer, agent, employee on leave of absence, or member of, 
or directly or indirectly interested in the pecuniary profits or contracts of any 
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corporation, joint stock company, or association, or of any firm or partnership 
or other business entity, is employed or acts as an officer or agent of the United 
States, or any agency for recommending or taking action with respect to any 
individual application to the Government for relief or assistance, on appeal or 
otherwise, made by such business entity, or for negotiating or executing any 
Government contract or in any other manner transacting business with such 
business entity shall be fined not more than $2,000, or imprisoned not more than 
two years, or both. 


**§ 209. Salary of Members of Congress, Government Officials and Employees 
Payable Only by United States 


‘‘Whoever receives any salary, or any contribution to or supplementation of 
salary, for or in connection with his services as a Member of or Delegate to 
Congress or a Resident Commissioner, or an officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch of the Government, 
or of any agency, from any source other than the Government of the United 
States, except as may be contributed out of the treasury of any State, county, or 
municipality; or 

“‘Whoever, whether a person, association, or corporation, pays, or makes any 
contribution to, or in any way supplements the salary of, any such a Member, 
Delegate, Commissioner, officer, agent, or employee— 

a be fined not more than $1,000 or imprisoned not more than six months, 
or both.” 

(b) Sections 214 and 215 of chapter 11 of title 18 of the United States Code 
are respectively redesignated sections 210 and 211; 

(c) Sections 216 and 223 of chapter 11 of title 18 of the United States Code 
are repealed; 

(d) Sections 217, 218, 219, 220, 221, and 222 of chapter 11 of title 18 of the 
ar States Code are respectively redesignated sections 212, 213, 214, 215, 216, 
and 217; 

(e) Chapter 11 of title 18 of the United States Code is further amended by 
adding at the end thereof the following new section: 


**§ 218. Voiding Transactions in Violation of Chapter; Recovery by the United 
States. 


“The President or, under regulations prescribed by him, the head of the agency 
involved, may declare void and rescind any contract, loan, grant, subsidy, 
license, right, permit, franchise, use, authority, privilege, benefit, certificate, 
ruling, decision, opinion, or rate schedule awarded, granted, paid, furnished, or 
published, or the performance of any service or transfer or delivery of any thing 
to, by, or for any agency of the United States or officer or employee of the United 
States or person acting on behalf thereof, in violation of this chapter, and the 
United States shall be entitled to recover in addition to any penalty prescribed 
in this title, the amount expended or the thing transferred or delivered on its 
behalf, or the reasonable value thereof.’’ 

2. Sections 281, 282, 283, and 284 of chapter 15 of title 18, section 434 of 
chapter 23 of title 18, and section 1914 of chapter 93 of title 18 of the United 
States Code are repealed; 

3. Section 113 of the Renegotiation Act of 1951 (50 U. S. C. App., sec. 1223 
(Supp. 1952)) and section 190 of the Revised Statutes (5 U.S. C., see. 99 (1952)) 
are repealed. 
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AppEenprix II 


Suggested alternate bill to effectuate the recommendations made 
in parts I and II of this study. (The sole difference between this 
appendix and appendix I is found in secs. 203 and 205, infra, which 
present alternate revisions to present secs. 281 and 283 of title 18.) 


[85th Cong., 2d sess.] 


A BILL To strengthen the criminal laws relating to bribery, graft and conflicts of interest, and for other 
purposes, 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That (a) so much of chapter 11 of title 18 of the 
United States Code as precedes section 214 is amended to read as follows: 


Cuaptrer 11—Brispery, Grarr aNd ConFiicts OF INTEREST 
“Sec. 
201. Bribery of public officials. 
“202. Bribery of witnesses. 


“203. Compensation to Members of Congress, officers and others, in matters affecting the Government. 
“204. Practice in Court of Claims by Members of Congress. 


‘205. Activities cf officers and employees in claims against and other matters affecting the Government. 
“206. Exemptions; retired officers of the armed forces. 


**207. Disqualification of former officers and employees in matters connected with former duties or involving 
former agencies. 


“208. Interested persons acting as Government agents. 


“209. Salary of Members of Congress, Government officials and employees payable only by United States. 
“210. Offer to procure appointive office. 


211. Acceptance or solicitation to obtain appointive public office. 
“212. Offer of loan or gratuity to bank examiner. 
**213. Acceptance of loan or gratuity by bank examiner. 


“214. Offer for procurement of Federal Reserve bank loan and discount of commercial paper. 
“215. Receipt of commissions or gifts for procuring loans. 

**216. Receipt or charge of commissions or gift for farm loan or land bank transactions, 

“217. Acceptance of consideration for adjustment of farm indebtedness. 

“218. Voiding transactions in violation of chapter; recovery by the United States. 


**§ 201. Bribery of Public Officials. 


“For the purpose of this section: ‘bribe’ means money or other thing of value, 
or the promise thereof, and includes, without limiting the generality of the fore- 
going, an emolument, profit, commission, loan, honorarium, advantage, benefit, 
position, employment, or opportunity, and an agreement, check, note, order, 
contract, undertaking, obligation, gratuity, or security for the present or future 
delivery, conveyance, or procurement thereof 

‘‘ ublic official’ means Member of, or Delegate to Congress, or Resident 
Commissioner, either before or after he has qualified, an officer, agent, or em- 
ployee of the United States in the executive, legislative, or judicial branch of the 
Government, or of any agency, or juror, and 

‘« ‘official act’ means any decision, judgment, verdict, recommendation, action, 
inaction, vote, abstention, attention, or neglect by a public official on any question, 
matter, cause, suit, proceeding or controversy, which may at any time be pending, 
or which may by law be brought before such public official in his official capacity, 
or in his place of trust or profit, or his commission, aid in committing, collusion 
in, or allowance or facilitation of any fraud on the United States, or commission 
or omission of any act in violation of his lawful duty. 
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(b) ‘‘Whoever, otherwise than as provided by law for the proper discharge of 
official duty, directly or indirectly, gives, offers, or promises any bribe to, or at 
the direction or with the consent of 

“(1) any public official or former public official for or because of an official 
act actually or purportedly performed by such public official or former public 
official, or 

**(2) any person being about to become a public official, with intent to 
influence him in an official act, or 

““(3) any public official for or because of any actual or purported official 
act or the actual or purported influence of such public official on any actual 
or purported official act or with intent to induce such public official to 
influence any official act; or 

“(c) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, 

(1) for or because of an official act actually or purportedly performed by 
him, or 

(2) with intent or agreement to be influenced in an official act, or 

“*(3) being a public official, for or because of any actual or purported 
official act or his actual or purported influence thereon or with intent or 
agreement that he will influence or attempt to influence any official act, 

directly or indirectly asks, demands, exacts, solicits, seeks, accepts, or agrees to 
receive any bribe, for or to himself or to any person at his direction or with his 
consent— 

“Shall be fined not more than $20,000 and three times the amount or value of 
the bribe, or imprisoned for not more than fifteen years, or both, and shall forfeit 
and be disqualified from holding any office of honor, trust, or profit under the 
United States. 

“The offenses and penalties prescribed in this section are separate from and 
in addition to those prescribed in the other sections of this chapter and those 
prescribed in sections 1503 and 1504 of this title. 


‘*§ 202. Bribery of Witnesses. 


‘‘Whoever, directly or indirectly, gives, offers, or promises a bribe, as that term 
is defined in section 201 of this title, to or at the direction or with the consent of any 
person for or because of, or with intent to influence the testimony of such person as 
a witness upon a trial, hearing, or other proceeding, before any court, any com- 
mittee of either House or both Houses of Congress, or any agency, commission, 
or officer authorized by the laws of the United States to hear evidence or take 
testimony, or his absence therefrom, or 

“Whoever, directly or indirectly, asks, demands, exacts, solicits, seeks, ac- 
cepts, or agrees to receive any such bribe for or to himself or to any person at his 
direction or with his consent, for or because of, or with intent or agreement to be 
influenced in testimony as a witness upon any such trial, hearing or other pro- 
ceeding, or his absence therefrom, 

‘Shall be fined not more than $20,000 and three times the amount or value of 
the bribe, or imprisoned for not more than fifteen years, and shall forfeit and be 
disqualified from holding any office of honor, trust, or profit under the United 
States. 

“This section does not prohibit the payment or receipt of witness fees pro- 
vided by law, or the payment, by the party upon whose behalf a witness is called 
and receipt by a witness, of the reasonable cost of travel and subsistence incurred 
and the reasonable value of time lost in attendance at any such trial, hearing, or 
proceeding, or, in the case of expert witnesses, involving a technical or profes- 
sional opinion, a reasonable fee for time spent in the preparation of such opinion. 

“The offenses and penalties prescribed in this section are separate from and 
in addition to those prescribed in sections 1503 and 1505 of this title. 
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§ 203. Compensation to Members of Congress, officers and others in matters 
affecting the Government. 


Whoever, otherwise than as provided by law for the proper discharge of official 
duties, directly or indirectly receives or agrees to receive, or asks, demands, 
solicits, or seeks, any compensation for any services actually or purportedly 
rendered or to be rendered at a time when he is or was a Member of or Delegate 
to Congress or a Resident Commissioner, either before or after he has qualified, 
or an officer, agent, or employee of the United States in the executive, legislative, 
or judicial branch of the Government, or of any agency, either by himself or 
another, in relation to any proceeding, contract, claim, controversy, charge, 
accusation, arrest, or other matter in which the United States is a party or directly 
or indirectly interested, before any department, agency, court martial, officer, 
or any civil, military, or naval commission, or 

Whoever, knowingly, otherwise than as provided by law for the proper discharge 
of official duties, directly or indirectly gives, promises, or offers any compensation 
for any such services, actually or purportedly rendered or to be rendered at a 
time when the person to whom the compensation is given, promised, or offered, 
is or was such a Member, Delegate, Commissioner, officer, agent, or employee— 

Shall be fined not more than $10,000 or imprisoned not more than two years, 


or both; and shall be incapable of holding any office of honor, trust, or profit 
under the United States. 


“*§ 204. Practice in Court of Claims by Members of Congress. 


“Whoever, being a Member of or Delegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, practices in the Court of Claims, 
shall be fined not more than $10,000 or imprisoned not more than two years, or 
both; and shall be incapable of holding any office of honor, trust, or profit under 
the United States. 


§ 205. Activities of officers and employees in claims against and other matters 
affecting the Government. 


Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as agent or 
attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim otherwise than in the proper 
discharge of his official duties, or receives any gratuity, or any share of or interest 
in any such claim in consideration of assistance in the prosecution of such claim, 
or aids or assists anvone before any department, agency, co rt martial, officer, 
or any civil, military or naval commission in connection with any proceeding, 
contrat, claim, controversy, charge, accvsation, arrest, or other matter in which 
the United States is a party or directly or indirectly interested shall be fined not 
more than $10,000 or imprisoned not more than one year, or | oth. 

Nothing herein prevents an officer or employee from taking uncompensated 
action, not inconsistent with the faithful performance of his duties, to aid or 
assist any person who is the subject of disciplinary proceedings which may result 
in his removal or suspension from a position in the Government, or other penalty, 


or who has been removed or suspended from such a position, to present his defense 
or to be reinstated or restored to duty. 
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*§ 206. Exemptions; Retired Officers of the Armed Forces. 


(1). Sections 281 and 283 of this title shall not apply to any person because 
of his status as a retired officer of the armed forces of the United States, while 
not on active duty, or his membership in the National Guard of the District of 
Columbia, or to any person specially excepted by act of Congress. 

(2). Whoever, being a retired officer of the armed forces of the United States, 
while not on active duty, 

“(A) at any time represents any person in the sale of anything to the 
Government through the department in whose service he holds a retired 
status or knowingly acts as agent or attorney for or aids or assists anyone in 
connection with any proceeding, contract, claim, controversy, charge, accu- 
sation, arrest or other matter in which the United States is a party or directly 
or indirectly interested, involving any subject matter concerning which he 
had any responsibility while in active-duty status, or 

“(B) within two years after his retirement acts as agent or attorney for 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which involves the 
department in which he holds a retired status— 

—— be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


“§ 207. Disqualification of Former Officers and Employees in Matters Con- 
nected with Former Duties or Involving Former Agency. 


“Whoever, having been employed in any agency of the United States, including 
commissioned officers assigned to duty in such agency, after the time when such 
employment or service has ceased, knowingly acts as agent or attorney for, or 
aids or assists anyone in connection with any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other matter in which the United States is a 
party or directly or indirectly interested involving any subject matter concerning 
which he had any responsibility while so employed or assigned to duty, or 

‘“‘Whoever, having been so employed or assigned to duty, within two years 
after his last such employment or service has ceased, acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which involves any agency 
in which he was so employed or assigned to duty, 

ane be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


“§ 208. Interested Persons Acting as Government Agents. 


“‘Whoever, being an officer, agent, employee on leave of absence, or member of, 
or directly or indirectly interested in the pecuniary profits or contracts of any 
corporation, joint stock company, or association, or of any firm or partnership, 
or other business entity, is employed or acts as an officer or agent of the United 
States, or any agency for recommending or taking action with respect to any 
individual application to the Government for relief or assistance, on appeal or 
otherwise, made by such business entity, or for negotiating or executing any 
Government contract or in any other manner transacting business with such 
business entity shall be fined not more than $2,000, or imprisoned not more than 
two years, or both. 


**§ 209. Salary of Members of Congress, Government Officials and Employees 
Payable Only by United States. 

‘‘Whoever receives any salary, or any contribution to or supplementation of 

salary, for or in connection with his services as a Member of or Delegate to 
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Congress or a Resident Commissioner, or an officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch of the Government, 
or of any agency from any source other than the Government of the United 
States, except as may be contributed out of the treasury of any State, county, or 
municipality; or 

‘‘Whoever, whether a person, association, or corporation, pays, or makes any 
contribution to, or in any way supplements the salary of, any such a Member, 
Delegate, Commissioner, officer, agent, or employee— 

“Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both.” 

(b) Sections 214 and 215 of chapter 11 of title 18 of the United States Code 
are respectively redesignated sections 210 and 211; 

(c) Sections 216 and 223 of chapter 11 of title 18 of the United States Code 
are repealed; 

(d) Sections 217, 218, 219, 220, 221, and 222 of chapter 11 of title 18 of the 
United States Code are respectively redesignated sections 212, 213, 214, 215, 216, 
and 217; 

(e) Chapter 11 of title 18 of the United States Code is further amended by 
adding at the end thereof the following new section: 


‘*§ 218. Voiding Transactions in Violation of Chapter; Recovery by the 
United States. 


“The President or, under regulations prescribed by him, the head of the agency 
involved, may declare void and rescind any contract, loan, grant, subsidy, 
license, right, permit, franchise, use, authority, privilege, benefit, certificate, 
ruling, decision, opinion, or rate schedule awarded, granted, paid, furnished, or 
published, or the performance of any service or transfer or delivery of any thin 
to, by, or for any agency of the United States or officer or employee of the United 
States or person acting on behalf thereof, in violation of this chapter, and the 
United States shall be entitled to recover in addition to any penalty prescribed 
in this title, the amount expended or the thing transferred or delivered on its 
behalf, or the reasonable value thereof.” 

2. Sections 281, 282, 283, and 284 of chapter 15 of title 18, section 434 of 
chapter 23 of title 18, and section 1914 of chapter 93 of title 18 of the United 
States Code are repealed: 

3. Section 113 of the Renegotiation Act of 1951 (50 U. S. C. App., sec. 1223 


(Supp. 1952)) and section 190 of the Revised Statutes (5 U. 8. C., see. 99 (1952)) 
are repealed. 


AppENpDIx III 


PRINCIPAL SECTIONS OF THE UNitTED States Cops DIscusseD IN 
Tuis Stupy 


1. CONFLICT OF INTEREST SECTIONS 


18 U.S. C., see. 281. Compensation to Members of Congress, officers and others 
in matters affecting the Government. 


Whoever, being a Member of or Delegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, or the head of a department, or 
other officer or employee of the United States or any department or agency 
thereof, directly or indirectly receives or agrees to receive, any compensation for 
any services rendered or to be rendered, either by himself or another, in relation 
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to any proceeding, contract, claim, controversy, charge, accusation, arrest, or 
other matter in which the United States is a party or directly or indirectly in- 
terested, before any department, agency, court martial, officer, or any civil, 
military, or naval commission, shall be fined not more than $10,000 or imprisoned 
not more than two years, or both; and shall be incapable of holding any office of 
honor, trust, or profit under the United States. 

Retired officers of the armed forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of 
this section. Nothing herein shall be construed to allow any retired officer to 
represent any person in the sale of anything to the Government through the 
department in whose service he holds a retired status. 

This section shall not apply to any person because of his membership in the 
National Guard of the District of Columbia nor to any person specially excepted 
by Act of Congress. 


18 U.S. C., Sec. 282. Practice in Court of Claims by Members of Congress. 
Whoever, being a Member of or Delegate to Congress, or a Resident Com- 

missioner, either before or after he has qualified, practices in the Court of Claims, 

shall be fined not more than $10,000 or imprisoned not more than two years, or 


both; and shall be incapable of holding any office of honor, trust, or profit under the 
United States. 


18 U. S. C., sec. 283. Officers or employees interested in elaims against the 
Government. 

Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as an agent 
or attorney for prosecuting any claim against the United States, or aids or assisis 
in the prosecution or support of any such claim otherwise than in the proper 
discharge of his official duties, or receives any gratuity, or any share of or interest 
in any such claim in consideration of assistance in the prosecution of such ciaim, 
shall be fined not more than $10,000 or imprisoned not more than one year, or 
both. 

Retired officers of the armed forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of this 
section. Nothing herein shall be construed to allow any such retired officer within 
two years next after his retirement to act as agent or attorney for prosecuting or 
assisting in the prosecution of any claim against the United States invo.ving the 
department in whose service he holds a retired status, or to allow any suc’ retired 
officer to act as agent or attorney for prosecuting or assisting in the prosecu.ion 
of any claim against the United States involving any subject matter with which 
he was directly connected while he was in an active-duty status. 

This section shall not apply to any person because of his membership in the 
National Guard of the District of Columbia nor to any person specially exce sted 
by enactment of Congress. 


18 U.S. C., sec. 284. Disqualification of former officers and employees in matters 
connected with former duties. 


Whoever, having been employed in any agency of the United States, including 
commissioned officers assigned to duty in such agency, within two years after the 
time when such employment or service has ceased, prosecutes or acts as counsel, 
attorney, or agent for prosecuting, any claims against the United States involvi: g 
any subject matter directly connected with which such person was so employ: d 
or performed duty, shall be fined not more than $10,000 or imprisoned not more 
than one year, or both. 


. 


5 U.S. C., sec. 99. Ex-officers or employees not to prosecute claims in depart- 
ments. 


It shall not be lawful for any person appointed as an officer, clerk, or employee 
in any of the departments, to act as counsel, attorney, or agent for prosecuting 
any claim against the United States which was pending in either of said depart- 
ments, while he was such officer, clerk, or employee, nor in any manner, Lor by 
any means, to aid in the prosecution of any such claim, within two years next 
after he shall have ceased to be such officer, clerk, or employee. 

18 U.S. C., see. 434. Interested persons acting as Government agents. 

Whoever, being an officer, agent or member of, or directly or indirectly interested 
in the pecuniary profits or contracts of any corporation, joint stock company, or 
association, or of any firm or partnership, or other business entity, is employed 
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or acts an officer or agent of the United States for the transaction of business 
with such business entity, shall be fined not more. than, $2,000 or imprisoned not 
more than two years, or both. 


18 U. 8. C., see. 1914. Salary of Government officials and employees payable 
only by United States. 

Whoever, being a Government official or employee, receives any salary in con- 
nection with his services as such an official or employee from any source other 
than the Government of the United States, except as may be contributed out of 
the treasury of any State, county, or municipality; or 

Whoever, whether a person, association, or corporation, makes any contribu- 
tion to, or in any way supplements the salary of, any Government official or 
emulere for the services performed by him for the Government of the United 

tates— 


Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both. 


2. EXEMPTIVE PROVISIONS 


Section 113 of the Renegotiation Act of 1951 (50 App. U.S. C., 


sec. 1223), prosecution of claims against United States by former 
personnel: 


Nothing in sections 281 and 283 of Title 18, or in section 99 of Title 5 shall 
be deemed to prevent any person by reason of service in a Department or the 
Board from acting as counsel, agent, or attorney for prosecuting any claim against 
the United States: Provided, That such person shall not prosecute any claim 
against the United States (1) involving any subject matter directly connected 
with which such person was so employed, or (2) during the period such person is 
engaged in employment in a department or the Board. 


Section 710 (b) of the Defense Production Act of 1950 (50 App. 
U.S. C., see. 2160 (b)): 


(b) (1) The President is further authorized, to the extent he deems it necessary 
and appropriate in order to carry out the provisions of this Act [sections 2061-2062, 
2071-2073, 2091-2094, 2151-2163 and 2164-2166 of this Appendix} and subject 
to such regulations as he may issue, to employ persons of outstanding experience 
and ability without compensation; 

(2) The President shall be guided in the exercise of the authority provided in 
this subsection by the following policies: 

(i) So far as possible, operations under the Act [said section] shall be carried on 
by full-time, salaried employees of the Government, and appointments under 
this authority shall be to advisory or consultative positions only, 

(ii) Appointments to positions other than advisory or consultative may be 
made under this authority only when the requirements of the position are such 
that the incumbent must personally possess outstanding experience and ability 
not obtainable on a full-time, salaried basis. 

(iii) In the appointment of personnel and in assignment of their duties, the 
head of the department or agency involved shall take steps to avoid, to as great 
an extent as possible, any conflict between the governmental duties and the private 
interests of such personnel, 

(3) Appointees under this subsection shall, when policy matters are involved, 
be limited to advising appropriate full-time salaried Government officials who 
are responsible for making policy decisions. 

(4) Any person employed under this subsection is hereby exempted, with 
respect to such employment, from the operation of sections 281, 283, 284, 434, 
and 1914 of Title 18, and section 190 of the Revised Statutes [section 99 of Title 5], 
except that— 

(i) exemption hereunder shall not extend to the negotiation or execution, by 
such appointee, of Government contracts with the private employer of such 
appointee or with any corporation, joint stock company, association, firm, part- 
nership, or other entity in the pecuniary profits or contracts.of which the ap- 
pointee has any direct or indirect interest; 

(ii) exemption hereunder shall not extend to making any recommendation or 
taking any action with respect to individual applications to the Government for 
relief or assistance, on appeal or otherwise, made by the private employer of the 
appointee or by any corporation, joint stock company, association, firm, partner- 
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ship, or other entity in the pecuniary profits or contracts of which the appointee 
has any direct or indirect interest; 

(iii) exemption hereunder shall not extend to the prosecution by the appointee, 
or participation by the appointee in any fashion in the prosecution, of any claims 
against the Government involving any matter concerning which the appointee 
had any responsibility during his employment under this subsection, during the 
period of such employment and the further period of two years after the termina- 
tion of such employment; and 

(iv) exemption hereunder shall not extend to the receipt or payment of salary 
in connection with the appointee’s Government service hereunder from any 
source other than the private employer of the appointee at the time of his appoint- 
ment hereunder. 

(5) Appointments under this subsection shall be supported by written certifi- 
cation by the head of the employing department or agency— 

(i) that the appointment is necessary and appropriate in order to carry out the 
provisions of the Act [sections 2061—2062, 2071—2073, 2091—2094, 2151—2163 
and 2164—2166 of this Appendix]; 

(ii) that the duties of the position to which the appointment is being made 
require outstanding experience and ability; 

(iii) that the appointee has the outstanding experience and ability required by 
the position; and 

(iv) that the department or agency head has been unable to obtain a person 
with the qualifications necessary for the position on a full-time, salaried basis. 

(6) The heads of the departments or agencies making appointments under 
this subsection shall file with the Division of the Federal Register for publication 
in the Federal Register a statement including the name of the appointee, the 
employing department or agency, the title of his position, and the name of his 
private employer, and the appointee shall file with such Division for publication 
in the Federal Register a statement listing the names of any corporations of which 
he is an officer or director or within sixty days preceding his appointment has 
been an officer or director, or in which he owns, or within sixty days preceding his 
appointment has owned, any stocks, bonds, or other financial interests, and the 
names of any parterships in which he is, or was within sixty days preceding his 
appointment, a parter, and the names of any other businesses in which he owns, 
or within such sixty-day period has owned, any similar interest. At the end of 
each succeeding six-month period, the appointee shall file with such Division for 
publication in the Federal Register a statement showing any changes in such 
interests during such period. 

(7) At least onee every three months the Chairman of the United States Civil 
Service Commission shall survey appointments made under this subsection and 
shall report his findings to the President and the Joint Committee on Defense 
Production and make such recommendations as he may deem proper. 

(8) Persons appointed under the authority of this subsection may be allowed 
transportation and not to exceed $15 per diem in lieu of subsistence while away 
from their homes or regular places of business pursuant to such appointment. 


* * * * * * * 


Section 303 of the National Security Act of 1947, as amended (10 
U.S. C., sec. 173) Advisory personnel: 


(a) The Secretary of Defense may establish such advisory committees and 
employ such part-time advisers as he considers necessary for the performance of 
his functions and those of the agencies under his control. 

(b) A person who serves as a member of a committee may not be paid for that 
service while holding another position or office under the United States for which 
he receives compensation. Other members and part-time advisers may serve 
without compensation or may be paid not more than $50 for each day of service, 
as the Secretary determines. 

(c) Sections 281, 283, and 284 of title 18 do not apply to a person because of 
his service on a committee, or as a part-time adviser, under subsection (a), unless 
he performs an act which is unlawful under one of those sections and which re- 
lates to a matter directly involving a department or agency which he is advising 
or to a matter in which that department or agency is directly interested. 


Section 704 of the Second Supplemental Appropriations Act of 1951, 
as amended (10 U.S. C., sec. 1583): 
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EMPLOYMENT OF CERTAIN PERSONS WITHOUT COMPENSATION 


(a) The Secretary of Defense may employ, without compensation, not more 
than 10 persons of outstanding experience and ability. However, a person so 
employed may be allowed transportation, and not more than $15.a day instead of 
subsistence, while away from his home or regular place of business pursuant to 
employment under this section. 

b) The Secretary may, by regulation, exempt persons employed under sub- 
section (a) from sections 281, 283, 284, 434, and 1914 of title 18 and section 99 
of title 5, 


Atomic Energy Act of 1954 (42 U.S. C., see. 2203): 


ADVISORY COMMITTEES 


The members of the General Advisory Committee established pursuant to 
section 2036 of this title and the members of advisory boards established pursuant 
to section 2201 (a) of this title may serve as such without regard to the provisions 
of sections 281, 283, or 284 of Title 18, except insofar as such sections may pro- 
hibit any such member from receiving compensation in respect of any particular 
matter which directly involves the Commission or in which the Commission is 
directly interested. 


National Housing Act, as amended (12 U. S. C., sec. 1701 (h)): 


ADVISORY COMMITTEES; INAPPLICABILITY OF CONFLICT-OF-INTEREST STATUTES; 
PAYMENT OF TRANSPORTATION AND OTHER EXPENSES 


The Housing and Home Finance Administrator and the head of each constituent 
agency of the Housing and Home Finance Agency is authorized to establish such 
advisory committee or committees as each may deem necessary in carrying out 
any of his functions, powers, and duties under this or any other Act or authoriza- 
tion. Service as a member of any such committee shall not constitute any form 
of service, employment, or action within the provisions of section 281, 283, 284, 
or 1914 of Title 18, or within the provisions of section 99 of Title 5. Persons serv- 
ing without compensation as members of any such committee may be paid trans- 


portation expenses and not to exceed $25 per diem in lieu of subsistence, as author- 
ized by section 73b—2 of Title 5. 


3. PROVISIONS PECULIAR TO THE MUTUAL SECURITY ACT 


22 U.S. C., sec. 1764. Penalties for accepting commissions, etc., for procurement 
services by United States officers and employees. 

Whoever offers or gives to anyone who is or in the preceding two years has been 
an employee or officer of the United States any commission, payment, or gift, in 
connection with the procurement of equipment, materials, commodities, or serv- 
ices under this chapter in connection with which procurement said officer, em- 
ployee, former officer or former employee is or was employed or performed duty or 
took any action during such employment, and whoever, being or having been an 
employee or officer of the United States in the preceding two years, solicits, accepts, 
or offers to accept any commission, payment, or gift in connection with the pro- 
curement of equipment, materials, commodities or services under this chapter in 
connection with which procurement said officer, employee, former officer or former 
employee is or was employed or performed duty or took any action during such 
employment, shall upon conviction thereof be subject to a fine not to exceed $10,000 
or imprisonment for not to exceed three years, or both: Provided, That this sec- 
tion shall not apply to persons appointed pursuant to section 1790 (a) of this title. 


22 U. 8. C., sec. 1790 (b). Experts and consultants; compensation and expenses. 

(b) Persons of outstanding experience and ability may be employed without 
compensation by any United States Government agency for the performance of 
functions under this chapter in accordance with the provisions of section 2160 (b) 
of Appendix to Title 50, and regulations issued thereunder. 


22 U.S. C., see. 1792 (a). Exemption of personnel from certain Federal laws. 


(a) Service of an individual as a member of the Board established pursuant to 
section 1898 of this title or as an expert or consultant under section 1790 (a) of 
this title shall not be considered as service or employment bringing such individual 
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within the provisions of sections 281, 283 or 284 of title 18, or of section 99 of title 5, 
or of any other Federal law imposing restrictions, requirements, or penalties in 
relation to the employment of persons, the performance of services, or the payment 
or receipt of compensation in connection with any claim, proceeding, or matter 
involving the United States except insofar as such provisions of law may prohibit 
any such individual from receiving compensation in respect of any particular mat- 
ter in which such individual was directly involved in the performance of such 
service; nor shall such service be considered as employment or holding of office or 
Pe bringing such individual within the provisions of section 59a or 715g of 

itle 5, or any other Federal law limiting the reemployment of retired officers or 
employees or governing the simultaneous receipt of compensation and retired pay 
or annuities. Contracts for the employment of retired military personnel with 
specialized research and development experience, not to exceed ten in number, as 
experts or consultants under section 1790 (a) of this title, may be renewed an- 
nually, notwithstanding section 55a of Title 5. 


4. PROVISIONS PROHIBITING BRIBERY (18 U. 8. C., SECS. 201-223, 1503, 
1504, AND 1505) 


§ 201. Offer to officer or other person. 


Whoever promises, offers, or gives any money or thing of value, or makes or 
tenders any check, order, contract, undertaking, obligation, gratuity, or security 
for the payment of money or for the delivery or conveyance of anything of value, 
to any officer or employee or person acting for or on behalf of the United States, 
or any department or agency thereof, in any official function, under or by authority 
of any such department or agency or to any officer or person acting for or on 
behalf of either House of Congress, or of any committee of either House, or both 
Houses thereof, with intent to influence his decision or action on any question, 
matter, cause, or proceeding which may at any time be pending, or which may by 
law be brought before him in his official capacity, or in his place of trust or profit, 
or with intent to influence him to commit or aid in committing, or to collude in, 
or allow, any fraud, or make opportunity for the commission of any fraud, on the 
United States, or to induce him to do or omit to do any act in violation of his 
lawful duty, shall be fined not more than three times the amount of such money 
or value of such thing or imprisoned not more than three years, or both. 

This section shall not apply to violations of section 212 of this title. 


§ 202. Acceptance or solicitation by officer or other person. 


Whoever, being an officer or employee of, or person acting for or on behalf of 
the United States, in any official capacity, under or by virtue of the authority of 
any department or agency thereof, or an officer or person acting for or on behalf 
of either House of Congress, or of any committee of either House, or of both Houses 
thereof, asks, accepts or receives any money, or any check, order, contract, promise, 
undertaking, obligation, gratuity, or security for the payment of money, or for the 
delivery or conveyance of anything ofvalue, with intent to have his decision or 
action on any question, matter, cause, or proceeding which may at any time be 
pending, or which may by law be brought before him in his official capacity, or 
in his place of trust or profit, influenced thereby, shall be fined not more than 
three times the amount of such money or value of such thing or imprisoned not 
more than three years, or both; and shall forfeit his office or place and be dis- 
qualified from holding any office of honor, trust, or profit under the United States. 

This section shall not apply to violations of section 213 of this title. 


§ 203. Acceptance or demand by district attorneys or marshals or their assistants. 

Whoever, being connected in any capacity with the Office of United States 
Attorney or United States Marshal, directly or indirectly, demands, receives or 
accepts any fee or compensation for the performance of any Official service, other 


than is provided by law, shall be fined not more than $500 or imprisoned not 
more than five years, or both. 


§ 204. Offer to Member of Congress. 


Whoever promises, offers, or gives any money or thing of value, or makes or 
tenders any check, order, contract, undertaking, obligation, gratuity, or security 
for the payment of money or for the delivery or conveyance of anything of value, 
to any Member of either House of Congress, or Delegates to Congress, or Resident 
Commissioner, either before or after he has qualified, or to any person with his 
consent, connivance, or concurrence, with intent to influence his action, vote, or 
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decision on any question, matter, cause, or proceeding which may at any time 
be pending in either House of C Ongress, OF before any committee thereof, or which 
by law may be brought before him in his capacity as such Member, ‘Delegate, 
or Resident Commissioner, shall be fined not more than three times the amount 


of such money or value of such thing or imprisoned not more than three years, 
or both. 


§ 205. Acceptance by Member of Congress. 


Whoever, being a Member of, or Delegate to, Congress, or a Resident Com- 
missioner, either before or after he has qualified, directly or indirectly, asks, 
accepts, receives, or agrees to receive, any money or thing of value, or any promise, 
cheek, order, contract, undertaking, obligation, gratuity, or security for the 
payment of money or for the delivery or conveyance of anything of value to him 
or to any person with his consent, connivance, or concurrence, for his attention 
to, or services, or with the intent to have his action, vote, or decision influenced 
on any question, matter, cause, or proceeding, which may at any time be pending 
in either House of Congress or before any committee thereof, or which by law 
may be brought before him in his capacity as such Member, Delegate, or Resident 
Commissioner, shall be fined not more than three times the amount asked, ac- 
epted, or re ceived or imprisoned not more than three vears, or both; and shall 
forfeit his office or place, and be disqualified from holding any office of honor, 
trust, or profit under the United States. 








§ 206. Offer to judge or judicial officer. 
Whoever, directly or indirectly, gives or offers any money or thing of value, or 
ny promise or agreement therefor, or any other bribe, to any judge, juror, 
referee, arbitrator, appraiser, assessor, auditor, master, trustee, receiver, United 
States Commissioner, or other person authorized by any law of the United States 
to hear or determine any question, matter, cause, proceeding, or controversy, 
because of or with intent to influence his action, vote, opinion, or decision thereon, 
shall be fined not more than $20,000 or imprisoned not more than fifteen years, or 
both; and shall be disqualified from holding any office of honor, trust, or profit 
inder the United States. 
§ 207. Acceptance by judge. 


Whoever, being a judge of the United States, accepts or receives any sum of 
money or other bribe, present or reward, or any promise, check, order, contract, 
obligation, gift or security for the payment of money, or for the delivery or con- 
vevance of anything of value, because of or with intent to be influenced in any 
opinion, judgment or decree in any suit, controversy, matter or cause pending 
before him, shall be fined not more than $20,000 or imprisoned not more than 
fifteen years, or both; and shall be disqualified from holding any office of honor, 
trust or profit under the United States. 
$ 208. Acceptance or solicitation by judicial officer. 

Whoever, being a juror, referee, arbitrator, appraiser, assessor, auditor, master, 
trustee, receiver, United States commissioner, or other person authorized by any 
law of the U nited States to hear or determine any question, matter, cause, con- 
troversy, or proceeding, asks, receives, or agrees to receive, any money or thing 
of value, or any promise or agreement therefor, because of or with intent to be 
influenced in his vote, opinion, action, judgment, or decision, shall be fined not 
more than $2,000 or imprisoned not more than two years, or both. 
$ 209. Offer to witness. 


Whoever, directly or indirectly, gives or offers any money or thing of value, or 
iny promise or agreement therefor, or any other bribe to any person being, or 
about to be, a witness upon a trial, hearing, or other proceeding, before any court 
or any Officer authorized by the laws of the United States to hear evidence or 
take testimony, upon any agreement or understanding that his testimony shall 
be influenced thereby, or that he will absent himself from the trial, hearing or 
other proceeding, shall be fined not more than $2,000 or imprisoned not more 
than two years, or both. 

§ 210. Acceptance by witness. 


Whoever, being, or about to be, a witness upon a trial, hearing, or other pro- 
ceeding, before any court or any officer authorized by the laws of the United States 
to hear evidence or take testimony, receives, or agrees or offers to receive, a bribe, 
ipon any agreement or understanding that his testimony shall be influenced 
thereby, or that he will absent himself from the trial, hearing, or other proceeding, 
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or because of such testimony, or such absence, shall be fined not more than $2,000 
or imprisoned not more than two years, or both. 


§ 211. Offer of gratuity to revenue officer. 


Whoever, being engaged in the importation into the United States of any goods, 
wares, or merchandise, or being interested as principal, clerk, or agent in the entry 
thereof, gives or offers, to any officer of the revenue, any present of money or thing 


of value, shall be fined not more than $5,000 or imprisoned not more than two 
years, or both. 


§ 212. Offer or threat to customs officer or employee. 


Whoever gives, offers, or promises any money or thing of value, directly or in- 
directly, to any officer or employee of the United States in consideration of or for 
any act or omission contrary to law in connection with or pertaining to the impor- 
tation, appraisement, entry, examination, or inspection of merchandise or baggage, 
or of the liquidation of the entry thereof, or by threats or demands or promises of 
any character attempts improperly to influence or control any such officer or em- 
ployee of the United States as the performance of his official duties, shall be fined 
not more than $5,000 or imprisoned not more than two years, or both. 

Evidence, satisfactory to the court, of such giving, offering, or promising to 
give, or attempting to influence or control, shall be prima facie evidence that the 
same was contrary to law. 


§ 213. Acceptance or demand by customs officer or employee. 


Whoever, being an officer or employee of the United States, solicits, demands, 
exacts, or receives from any person, directly or indirectly, except in payment of 
the duties or exactions fixed by law, any gratuity, money, or thing of value, for 
any service performed under the customs laws, or in consideration of any official 
act or the omission thereof, in connection with or pertaining to the importation, 
entry, inspection or examination, or appraisement of merchandise or baggage, 
shall be fined not more than $5,000 or imprisoned not more than two years, or 
both. 

Evidence, satisfactory to the court, of such soliciting, demanding, exacting, or 
receiving shall be prima facie evidence that the same was contrary to law. 


§ 214. Offer to procure appointive public office. 

Whoever pays or offers or promises any money or thing of value, to any person, 
firm, or corporation in consideration of the use or promise to use any influence to 
procure any appointive office or place under the United States for any person, shall 
be fined not more than $1,000 or imprisoned not more than one year, or both. 


§ 215. Acceptance or solicitation to obtain appointive public office. 


Whoever solicits or receives, either as a political contribution, or for personal 
emolument, any money or thing of value, in consideration of the promise of sup- 
port or use of influence in obtaining for any person any appointive office or place 
under the United States, shall be fined not more than $1,000 or imprisoned not 
more than one year, or both. 

Whoever solicits or receives any thing of value in consideration of aiding a person 
to obtain employment under the United States either by referring his name to an 
executive department or agency of the United States or by requiring the payment 
of a fee because such person has secured such employment shall be fined not more 
than $1,000, or imprisoned not more than one year, or both. This section shall 
not apply to such services rendered by an employment agency pursuant to the 
written request of an executive department or agency of the United States. 


§ 216. Procurement of contract by officer or Member of Congress. 


Whoever, being a Member of or Delegate to Congress, or a Resident Commis- 
sioner, either before or after he has qualified, or being an officer, employee or agent 
of the United States, directly or indirectly takes, receives, or agrees to receive, any 
money or thing of value, for giving, procuring or aiding to procure to or for any 
person, any contract from the United States or from any officer, department or 
agency thereof; or 

Whoever, directly or indirectly, offers, gives, or agrees to give any money or 
thing of value for procuring or aiding to procure, any such contract— 

Shall be fined not more than $10,000 or imprisoned not more than two years, or 
both; and be disqualified from holding any office of honor, profit, or trust under 
the United States. 

The President may declare void any such contract or agreement. 
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§ 217. Offer of loan or gratuity to bank examiner. 


Whoever, being an officer, director or employee of a bank which is a member of 
the Federal Reserve System or the deposits of which are insured by the Federal 
Deposit Insurance Corporation, or of any National Agricultural Credit Corpora- 
tion, or of any land bank, national farm loan association or other institution sub- 
ject to examination by a farm credit examiner, makes or grants any loan or 
gratuity, to any examiner or assistant examiner who examines or has authority to 
examine such bank, corporation, or institution, shall be fined not more than 
$5,000 or imprisoned not more than one year, or both; and may be fined a further 
sum equal to the money so loaned or gratuity given. 

The provisions of this section and section 218 of this title shall apply to all 
public examiners and assistant examiners who examine member banks of the 
Federal Reserve System or insured banks, or National Agricultural Credit Corpo- 
rations, whether appointed by the Comptroller of the Currency, by the Board of 
Governors of the Federal Reserve System, by a Federal Reserve Agent, by a Fed- 
eral Reserve bank or by the Federal Deposit Insurance Corporation, or appointed 
or elected under the laws of any state; but shall not apply to private examiners or 


assistant examiners employed only by a clearing-house association or by the 
directors of a bank. 


§ 218. Acceptance of loan or gratuity by bank examiner. 


Whoever, being an examiner or assistant examiner of member banks of the 
Federal Reserve System or banks and deposits of which are insured by the Federal 
Deposit Insurance Corporation, or a farm credit examiner or examiner of National 
Agricultural Credit Corporations, accepts a loan or gratuity from any bank, 
corporation, association or organization examined by him or from any person 
connected therewith, shall be fined not more than $5,000 or imprisoned not more 
than one year, or both; and may be fined a further sum equal to the money so 


loaned or gratuity given, and shall be disqualified from holding office as such 
examiner. 


§ 219. Offer for procurement of Federal Reserve bank loan and discount of 
commercial paper. 


Whoever stipulates for or gives or receives, or consents or agrees to give or re- 
ceive, any fee, commission, bonus, or thing of value for procuring or endeavoring 
to procure from any Federal Reserve bank any advance, loan, or extension of 
credit or discount or purchase of any obligation or commitment with respect 
thereto, either directly from such Federal Reserve bank or indirectly through any 
financing institution, unless such fee, commission, bonus, or thing of value and all 
material facts with respect to the arrangement or understanding therefor shall be 
disclosed in writing in the application or request for such advance, loan, extension 
of credit, discount, purchase, or commitment, shall be fined not more than $5,000 
or imprisoned not more than one year, or both. 


§ 220. Receipt of commissions or gifts for procuring loans. 


Whoever, being an officer, director, employee, agent, or attorney of any bank, 
the deposits of which are insured by the Federal Deposit Insurance Corporation, of 
a Federal intermediate credit bank, or of a National Agricultural Credit Corpo- 
ration, except as provided by law, stipulates for or receives or consents or agrees to 
receive any fee, commission, gift, or thing of value, from any person, firm, or 
corporation, for procuring or endeavoring to procure for such person, firm, or 
corporation, or for any other person, firm, or corporation, from any such bank or 
corporation, any loan or extension or renewal of loan or substitution of security, or 
the purchase or discount or acceptance of any paper, note, draft, check, or bill of 


exchange by any such bank or corporation, shall be fined not more than $5,000 or 
imprisoned not more than one year or both. 


§ 221. Receipt or charge of commissions or gifts for farm loan or land bank 
transactions. 


Whoever, being an officer, director, attorney, or employee of a national farm 
loan association, a Federal land bank, or a joint-stock land bank, organized or 
acting under authority of any law of the United States, is a beneficiary of or 
receives, directly or indirectly, any fee, commission, gift, or other consideration for 
or in connection with any transaction or business of such association or bank, other 
than the usual salary or director’s fee paid to such officer, director, or employee 
thereof, and a reasonable fee paid by such association or bank to such officer, di- 
rector, attorney, or employee for services rendered, shall be fined not more than 
$5,000 or imprisoned not more than one year, or both. 
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Whoever causes or procures any Federal land bank, joint-stock land bank or 
national farm loan association, organized under any Act of Congress, to charge or 
receive any fee, commission, bonus, gift, or other consideration not specifically 
authorized, shall be fined not more than $5,000 or imprisoned not more than one 
year, or both. 


§ 222. Acceptance of consideration for adjustment of farm indebtedness. 


Whoever, being an officer or employee of, or person acting for the United States 
or any agency thereof, accepts any fee, commission, gift, or other consideration in 
connection with the compromise, adjustment, or cancellation of any farm indebted- 
ness as provided by sections 1150, 1150a, and 1150b of Title 12, shall be fined not 
more than $1,000 or imprisoned not more than one year, or both. 

§ 228. Home Owners’ Loan Corporation transactions. 

Whoever, whether a person, partnership, association, or corporation, directly 
or indirectly solicits, contracts for, charges, or receives, or attempts to solicit, 
contract for, charge, or receive, from any person applying to the a Owners’ 
Loan Corporation for a loan, (1) any fee, charge, or other consideration, whether 
bond or cash, except ordinary fees authorized and required by the said Corporation 
for services actually rendered for examination and perfection of title, appraisal, 
and like necessary services, or (2) any moneys, check, note, or other form of 
obligation, representing payment of any difference which may exist between the 
market value and the par value of the bonds of the Home Owners’ Loan Corpora- 


tion, shall be fined not more than $5,000 or imprisoned not more than two years, 
or both. 


18 U. 8. C., see. 1503. Influencing or injuring officer, juror or witness generally. 

Whoever corruptly, or by threats or force, or by any threatening letter or com- 
munication, endeavors to influence, intimidate, or impede any witness, in any 
court of the United States or before any United States commissioner or other com- 
mitting magistrate, or any grand or petit juror, or officer in or of any court of the 
United States, or officer who may be serving at any examination or other proceed- 
ing before any United States commissioner or other committing magistrate, in 
the discharge of his duty, or injures any party or witness in his person or property 
on account of his attending or having attended such court or examination before 
such officer, commissioner, or other committing magistrate, or on account of 
his testifying or having testified to any matter pending therein, or injures any such 
grand or petit juror in his person or property on account of any verdict or indict- 
ment assented to by him, or on account of his being or having been such juror, 
or injures any such officer, commissioner, or other committing magistrate in his 
person or property on account of the performance of his official duties, or corruptly 
or by threats or force, or by any threatening letter or communication, influences, 
obstructs, or impedes, or endeavors to infiuence, obstruct, or impede, the due ad- 
ministration of justice, shall be fined not more than $5,000 or imprisoned not 
more than five years, or both. 


18 U.S. C., sec. 1504. Influencing juror by writing. 


Whoever attempts to influence the action or decision of any grand or petit juror 
of any court of the United States upon any issue or matter pending before such 
juror, or before the jury of which he is a member, or pertaining to his duties, by 
writing or sending to him any written communication, in relation to such issue 
or matter, shall be fined not more than $1,000 or imprisoned not more than six 
months, or both. 

Nothing in this section shall be construed to prohibit the communication of a 
request to appear before the grand jury. 


18 U. 8S. C., sec. 1505. Influencing or injuring witness before agencies and com- 
mittees. 

Whoever corruptly, or by threats or force, or by any threatening letter or 
communication, endeavors to influence, intimidate, or impede any witness in any 
proceeding pending before any department or agency of the United States, or in 
connection with any inquiry or investigation being had by either House, or any 
committee of either House, or any joint committee of the Congress; or 

Whoever injures any party or witness in his person or property on account of 
his attending or having attended such proceeding, inquiry, or investigation, or on 
account of his testifying or having testified to any matter pending therein; or 

Whoever corruptly, or by threats or force, or by any threatening letter or 
communication influences, obstructs, or impedes, or endeavors to influence, 
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obstruct, or impede the due and proper administration of the law under which 
such proceeding is being had before such department or agency of the United 
States, or the due and proper exercise of the power of inquiry under which such 
inquiry or investigation is being had by either House, or any committee of either 
House or any joint committee of the Congress— 

Shall be fined not more than $5,000 or imprisoned not more than five years, or 
both. 


5. MISCELLANEOUS PROVISIONS 


18 U. S. C., sec. 2. Principals. 

(a) Whoever commits an offense against the United States, or aids, abets, 
counsels, commands, induces, or procures its commission, is a principal. 

(b) Whoever causes an act to be done, which if directly performed by him would 
be an offense against the United States, is also a principal and punishable as such. 


18 U. S. C., see. 6. Department and agency defined. 

As used in this title: 

The term ‘‘department’’ means one of the executive departments enumerated 
in section 1 of Title 5, unless the context shows that such term was intended to 
describe the executive, legislative, or judicial branches of the government. 

The term ‘agency’ includes any department, independent establishment, 
commission, administration, authority, board or bureau of the United States or 
any corporation in which the United States has a proprietary interest, unless the 
context shows that such term was intended to be used in a more limited sense, 


O 





